From Amnesia to Memory, from Memory to Justice: the Case of El Salvador
Leonor Arteaga Rubio1

Abstract: This article contends that the July 2016 constitutional decision overturning El
Salvador’s amnesty law has presented the country with a new historical, political, and legal
opportunity to address the impunity of the most serious crimes committed during the
armed conflict of 1980-1992. Improvements in accountability for past atrocities would
benefit the present fight against impunity. The prosecution of emblematic cases, if done
well, could change the official narratives of denial and forgetting, and provide for the
proper recognition of the victims.
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Societies recovering from mass human rights violations and periods of political violence have attempted
reconciliation in a variety of ways; nevertheless, more often than is desired, transitional processes fail to
meet this objective due to the absence of a comprehensive focus and sustained efforts to guarantee truth,
justice, reparation, and non-repetition. This is the case of El Salvador.
Twenty-five years ago, in 1992, the government and the FMLN2 guerrillas ended a 12-year armed conflict
that had left more than 75,000 victims in its wake through Peace Accords brokered under the auspices of
the United Nations. At the time, this peace process was considered a successful example of negotiated
settlement,3 as it included not only a ceasefire but also a pact that promised to address the root causes of
the conflict by transforming the political, economic, and judicial systems.
We now know that it lacked some essential elements, such as a central focus on the victims and the
inclusion of broad sectors of society to support the future implementation of the accords.
As the armed conflict receded into the past, the aspirations for structural change lost their momentum,
giving way to a post-conflict scenario controlled by the desire to bury historical memory. Most of society
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embraced the idea of wiping the slate clean, whether out of fear or indifference. This was in sharp contrast
to the processes undertaken in a significant number of other Latin American countries, where consensus
was reached on the need to learn from a past evil—such as war—as the basis for a better future.
Surviving victims endured their living memories in private, with no public acknowledgement of their grief,
which only added to the harm they suffered.
This covenant of silence was sealed by an amnesty law4 that was broad and absolute,5 violating all the
relevant international standards. The law remained in force for twenty-three years, until the Supreme Court
of El Salvador put a definitive end to it in July 2016.6 This court decision caused a stir in various sectors,
opening an unprecedented chapter for justice, despite the fact that the political branches of government
did not support the prosecution of past crimes.
The amnesty law was enacted immediately after El Salvador’s Truth Commission issued its report in March
1993, in open rejection of the Commission’s findings and recommendations. The Commission had reached
the conclusion that most of the massacres, forced disappearances, and cases of torture during the period
from 1980 to 1992 had been committed by members of the armed forces or by death squads linked to the
armed forces, and—to a lesser degree—by the guerrilla groups.7 This scenario was encouraged by a
complicit justice system that was part of a pattern of institutionalized impunity.
The report highlighted cases that illustrated the patterns of violence that erupted in El Salvador during a
period of so-called “madness.”8 The report stated that, “It is impossible to blame this pattern of conduct
on local commanders and to claim that senior commanders did not know anything about it. […] massacres
of the peasant population were reported repeatedly.”9
In the majority of these cases, the Truth Commission named the persons it found to have perpetrated,
ordered, or covered up the atrocities. It recommended removing all identified public servants and members
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of the armed forces from their posts, and proposed a number of changes to the judiciary and the state
security institutions. Most of the recommendations were never implemented.10
Striking down the amnesty law

Initial attempts to obtain a judicial declaration of unconstitutionality against the 1993 amnesty law were
unsuccessful.11 In view of the diminished opportunities in the national justice system, human rights
organizations sought international protection, especially from the inter-American human rights system.
At the end of the 1990s, this effort yielded results with the publication of the merits reports of the InterAmerican Commission on Human Rights (IACHR) in the cases of the murders of Father Ignacio Ellacuría and
other persons (1999) and of Monsignor Oscar Arnulfo Romero (2000),12 among others. The IACHR declared
in its reports that the amnesty law of 1993 was incompatible with the American Convention on Human
Rights; it recommended that the State of El Salvador render the law null and void, investigate these crimes
fully and effectively, and provide reparations to the victims.13
After the IACHR’s reports were issued, the Constitutional Chamber of the Supreme Court of El Salvador
expedited the processing of an unconstitutionality action challenging the amnesty law, which had been
filed in 1998 by human rights organizations. In September 2000, the Chamber handed down a judgment
finding that the 1993 amnesty was not applicable to human rights violations, or to crimes that had taken
place during the presidential administration in which it was enacted.14
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Although this judgment did not declare the amnesty law unconstitutional, it opened the door for it to be
found invalid in cases involving fundamental rights. From that point forward, the amnesty issue could be
argued in the courts, and judges had the authority to refrain from applying it (something that never
happened). The official line that the past should be left alone so as not to jeopardize peace had resonated
with justice authorities, who were used to being accountable to political interests.
Later, in its judgment in the Case of El Mozote,15 the Inter-American Court of Human Rights examined the
application of the amnesty law in relation to the criminal investigation into the massacres, ruling its effects
null and void and ordering the State to take the necessary measures to ensure that the law not continue to
be an impediment to criminal prosecution.
Notwithstanding these advances made in the domestic and international case law, impunity continued to
prevail in El Salvador. Numerous complaints filed by victims and their representatives were ignored or
dismissed by the justice system.16
Justice was denied not only through the invocation of the amnesty law but also through other practices of
impunity, such as using statutes of limitation to bar prosecution;17 the unwarranted shelving of cases or
simple procedural inactivity, and conducting unserious investigations that were doomed to fail from the
start.18
The 2016 Judgment of Unconstitutionality
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After several lawsuits and years of waiting, the Constitutional Chamber of the Supreme Court of El Salvador
ruled on July 13, 2016 that the amnesty law of 1993 was unconstitutional because it violated the country’s
international obligations to investigate and prosecute, and therefore should no longer be applied to crimes
against humanity and war crimes committed by any of the factions in conflict.19 To a large extent, the
significant evolution of national and international law in recent years, added to the ceaseless criticism of
the amnesty law, virtually forced the Supreme Court justices to take that position.
Addressing the argument that peace processes require different criminal rules than other transitional
processes,20 the Court explained that, while there may be a certain “margin of appreciation” in the
enforcement of the punishments imposed against the perpetrators at trial, this did not mean ignoring
human rights obligations.
The judgment also proscribes the future enactment of any other law with similar effects, prohibits the
application of statutes of limitation, reestablishes the obligation to provide victims with access to justice,
and establishes guidelines for legislation on reparations.
The judgment of El Salvador’s Supreme Court was well-received by the victims because it is consistent with
their demands, but many public servants, political leaders, and former and current members of the military
expressed their opposition and fear that it would lead to a “witch hunt.” 21 A year and a half later, it is
obvious that that has not happened and will not happen. As indicated below, just three cases have been
reopened during that time.
Beyond its legal effects and the discontent of some sectors, the judgment overturning the amnesty law has
marked a turning point. From the time the judgment was published, it has been assumed that there is a
kind of societal permission to talk about accountability for the past without being seen as wanting to attack
any side. Different forums have opened up to debate the official narratives, the experiences of the victims—
and even of the perpetrators—and to engage in critical and creative thinking about what to do now with
that reality. Suddenly, both the victims and those responsible for the abuses are no longer of the opinion
19
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that impunity is insurmountable. The international community and human rights organizations wonder
whether the time has come for trials in El Salvador.
Justice on the horizon

The country’s courts have gradually begun to undo the application of the amnesty law, reopening the most
symbolic cases that had remained closed for more than twenty years. The cases that have been reopened
thus far are the massacre of El Mozote, the massacre of El Calabozo,22 and the murder of Monsignor Oscar
Arnulfo Romero.23 These cases are being tried under the system of criminal procedure that was in use at
the time, when judges had the power to investigate and impose penalties (inquisitorial proceedings). This
raises doubts about the due process rights of victims and defendants, as well as the role of the Office of
the Prosecutor, but it grants private prosecutors more extensive rights to bring action on behalf of the
victims. Human rights organizations have viewed this last point as an advantage in view of the inactivity—
if not obstruction—that has characterized the behavior of prosecutors over the years with regard to the
most serious war crimes.
The Office of the Prosecutor defended the amnesty law before the Court in the unconstitutionality action,24
and has repeatedly invoked it to avoid bringing cases. This and other prior history creates doubts about
whether the Office will change course significantly.
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In December 2016, the Office of the Prosecutor created a special prosecutors’ group to investigate cases
from the armed conflict, in keeping with the judgment of the Constitutional Chamber.25 This progress
toward the creation of a specialized institutional culture has been overshadowed by the public statements
of the Prosecutor General, who has said that he lacks the funds to get the group up and running. At this
time, its workings and prosecution strategies are still unknown. What stands out is the fact that no new
cases have been brought before the courts, nor are any investigations being conducted with respect to the
cases that have already been brought.
Human rights organizations and victims are mobilizing, little by little, to continue with the criminal
complaints in this new scenario for which they were not entirely prepared.
It is not known for certain whether some of these court proceedings entail conducting more exhaustive
investigations into all of the perpetrators, or whether they will soon be brought to trial. El Salvador is
uncharted territory when it comes to national trials for international crimes (crimes of humanity and war
crimes). For the time being, all indications are that the judges are relying more on the initiative of the
victims’ representatives to gather evidence or develop arguments than on their own powers. As we stated
earlier, the Office of the Prosecutor does not appear to be very interested in taking on more of a leading
role.
The case that has shown the most progress at this point is the case of the massacre of El Mozote.26
According to official figures,27 978 people were murdered there by members of the armed forces during a
military operation carried out in December 1981, in what is considered the largest mass killing of civilians
in Latin America in recent decades. To date, eighteen former members of the armed forces have been
charged with nine crimes, including murder and rape, under the laws in force at the time. In December
2012, the Inter-American Court of Human Rights held that the acts committed in this massacre constitute
grave human rights violations, and contain the requisite elements to be classified as international crimes.
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So, is the possibility of justice in El Salvador finally visible on the horizon? We do not have the answer. What
we do know is that the first steps have been taken, essentially thanks to the tenacity of the survivors and
the courage of some judges. Nevertheless, the task is formidable and fraught with challenges.
First, there is the question of the political will (or the lack thereof) to comply with the amnesty judgment.
Equally important is the failure to fully comply—which could also reflect a lack of understanding—with the
international human rights standards and obligations derived from them, as well as with the care that must
be taken in dealing with the victims of atrocities.
In the midst of these shortcomings, the search for justice is, in addition to a legal imperative, a psychological
and social need for the victims to find explanations and meaning in their experiences. These years marked
by arbitrariness and amnesia have compounded their grievances.
In this way, the trials underway are politically, legally, and historically relevant. Their outcome could be an
instrument of progress for the judicial system, collective memory, and the restoration of the victims’ dignity
at the individual and community levels.
A few legal snares have arisen, and will continue to arise, over the course of these initial attempts at
prosecution in El Salvador in connection with the possibility of justice for past abuses, but they can be
surmounted. They include the effective participation of the victims at all stages; the dual classification of
crimes using national and international definitions of criminal offenses without affecting the principle of
legality; and the application of the procedural law in force at the time of the events as opposed to the law
of criminal procedure currently in force.
Similar issues have been tackled and overcome in countries such as Argentina, Chile, Colombia, Guatemala,
and Peru, with determination and specialized technical capabilities. The Supreme Court of Argentina held
that, despite being characterized as common crimes, the acts committed were also crimes against
humanity, meaning that their prosecution could not be barred by statutes of limitation or amnesty. The
Chilean Supreme Court established that forced disappearance is an ongoing crime, based, inter alia, on the
International Convention for the Protection of All Persons from Enforced Disappearance, which at the time
was not yet binding on Chile.28 The Constitutional Court of Colombia has handed down a number of
judgments on the interrelationship between national law and inter-American law. In the Sepur Zarco case,
a Guatemalan criminal court ruled for the first time that acts of sexual violence and sexual slavery
committed during the country’s internal armed conflict were crimes against humanity. And the Supreme
Court of Peru, in the judgment against Alberto Fujimori in the case of Barrios Altos, La Cantuta, and SIE
(Army Intelligence Service) Basements, developed the theme of indirect perpetration extensively.29 El
Salvador should use these examples to chart its own route to justice.
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The human rights movement and the recovery of memory

Human rights organizations and victims’ organizations have been present since the end of the armed
conflict, as reservoirs of memory and resistance.30 “The fact that they are still working to preserve the
memory of the events and demand a reparations policy that validates and supports their collective memory
is an act of affirmation and resistance,” asserts social psychologist and victims expert Sol Yañez.31 Those
men and women maintained permanent work spaces together for many years, including the “Committee
for the Construction of the Monument to the Civilian Victims of the Armed Conflict,” erected in the city of
San Salvador and recognized nationally and internationally as a protected cultural asset.
They have also kept active the “Working Committee on the Historical Memory of El Salvador,” which
promotes symbolic activities and processes to recover memory, as well as political positions against
impunity.
Over the past three years, with the support of the Human Rights Ombudsman’s Office (Procuraduría para
la Defensa de los Derechos Humanos), these historical organizations activated a National Victims’ Assembly,
which identified a list of demands from different branches and institutions of the State.
These contributions are valuable, and have kept the struggles alive. However, we can also say that in recent
years those organizations were missing opportunities to influence public policies; they have had little ability
to get involved in more current agendas and work in a coordinated fashion with long-term vision. Now
things are changing.
Another effect of the amnesty judgment has been the cohesion and renewal of the human rights
movement. This new energy has resulted in the construction of an updated work agenda for the
organizations, with actions that seek to overcome different manifestations of impunity, as well as to
advance truth and reparations processes.32 Most notably, there are initiatives to create a National Search
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Commission for Missing Persons33 and lobby the country’s Legislative Assembly for a Comprehensive
Reparations Law.34
With respect to criminal justice, organizations have created space for coordination where they have agreed
to prioritize some emblematic cases from the armed conflict35 for impact litigation. Their objective is to
combat the procedural inactivity of prosecutors and judges, advocate for punitive proceedings against
public servants who obstruct criminal justice, and above all to help place victims and perpetrators where
they belong in the public discourse.
This movement is also seeking partnerships through which to communicate and disseminate judicial
proceedings, in order to affect policy and provide psychological and social support, as well as to handle
impact litigation comprehensively, as its nature requires.
Final words
33
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One of these cases is the abovementioned case of the massacre of El Mozote. See Contrapunto “Organizaciones
sociales solicitaran reabrir caso El Mozote” [“Non-governmental Organizations Request Reopening of El Mozote
Case”], August 17, 2106, http://www.contrapunto.com.sv/sociedad/ddhh/organizaciones-solicitaran-reabrir-casode-el-mozote/1458. See also joint statement, “18 miembros de las Fuerzas Armadas son llamados a comparecer por
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Center for Justice and International Law, https://www.cejil.org/es/18-miembros-fuerzas-armadas-son-llamadoscomparecer-masacres-mozote

A quarter century after the signing of the Peace Accords, the price that El Salvador has paid by trying to
sweep the horrors of the civil war under the rug has been high: unstoppable spirals of criminal violence, a
society that believes repression is the only path forward, a State that responds with more violence, and a
political class bent on maintaining the status quo at all costs.36
The country should not miss the opportunity to confront impunity that the invalidation of the amnesty law
has provided: the challenge is for criminal justice—hopefully as public policy—to be inclusive of the victims
and exemplary with respect to those most responsible.
Both sides are concerned about the reopening of cases reaching economic and political elites, which would
bring unpredictable consequences. Many dominant voices have urged the authorities to focus as a priority
on the current problems of power struggles among criminal gangs, widespread extortion, and serious
corruption, rather than on cases arising from the armed conflict more than 30 years ago. Nevertheless, the
mechanisms of horror used by today’s crime groups, the insufficient investigation of the responsible
organizations, and the scant attention paid to victims are, in part, a legacy of the issues that have remained
pending since the armed conflict. Impunity for the crimes of the past encourages today’s impunity.
Addressing the former will make it easier to tackle the latter; at least, that is the hope that provides the
encouragement to continue.
Throughout these past 25 years, any attempt to talk about political violence and its impacts has been seen
as a move to either legitimize or discredit one of the two dominant political groups, the left or the right. As
a result, it was impossible to even identify the problems, let alone find solutions. Framed in this way, it
seemed that there was no room for anyone who was not a partisan actor; the victims were left without a
place in the public discourse, in the collective memory that is just now beginning to be recovered.
Before we are able to turn the page on the armed conflict and its legacy, we should look back in order to
gain awareness and learn lessons. The past must be returned to its rightful place: a place of
acknowledgement rather than denial. A place where the dead are honored, the disappeared are sought,
and the efforts of those looking for them are commended. Where the perpetrators are held to account and
non-repetition is encouraged. It is not too late for El Salvador.
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For more information about the current situation in El Salvador as it relates to public safety, see “Mano Dura, The
Politics of Gang Control in El Salvador,” Wolf, Sonya, January 2017.

