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The Center for Legal and Social Studies (CELS) is an Argentine organization that was
created during the civilian-military dictatorship. It promotes the protection and effective exercise
of human rights, justice, and social inclusion. The CELS uses political advocacy, impact
litigation, applied research, and the formation of partnerships to carry out its mission nationally
and internationally.

Conectas Direitos Humanos is an international non-profit, non-governmental organization
based in Sao Paulo (Brazil). lts mission is to promote human rights and the democratic rule
of law in the Global South—Africa, Latin America, and Asia. Conectas works through three
programs (South-South, Foreign Policy, and Justice) that act in conjunction to carry out national
and international activities involving the strengthening of networks of activists and academics,
foreign policy monitoring, and public interest and impact litigation.

The Center for the Study of Law, Justice, and Society (Dejusticia) is a Bogota-based
Colombian organization that works regionally and internationally. Its mission is to promote
the building of a citizenry without exclusions and the operation of democracy, the rule of law,
and human rights. Dejusticia conducts its activities based on legal and socio-legal research,
reflected in academic publications and public policy documents; public speeches; participation
in debates, forums, networks, and observatories; participation in impact litigation and public
interest consultancies; training activities, and media presence.

The Due Process of Law Foundation (DPLF) is a regional organization comprised by a
multi-national group of professionals. Its mandate is to promote the rule of law and human rights
in Latin America through analysis and recommendations, cooperation with public and private
organizations and institutions, the sharing of experiences, and advocacy.

Fundar - Center for Research and Analysis is a plural and independent organization based
in Mexico that is governed by the principles of horizontal organization and transparency. Through
applied research, evidence-based advocacy, impact litigation, and the creation of partnerships, it
seeks to move toward substantive democracy and help create structural changes that positively
transform the power relationships between society and government.
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Regardless of one’s assessment of the work of the
Organization of American States (OAS), there can be no doubt about
the exceptional value of the bodies of the Inter-American human
rights system (the Inter-American system). This system has served
as an essential tool for promoting and protecting human rights in the
region, both in times of dictatorship as well as democracy. The actions
of the Inter-American Commission on Human Rights (the JACHR or
the Commission) and the Inter-American Court of Human Rights (the
Court) have been crucial to reporting, documenting, investigating,
and prosecuting those responsible for gross and systematic violations
committed under State terrorism or in the context of domestic armed
conflicts, in keeping with the principles of truth, justice and reparation.
The TACHR and the Court have also worked diligently to defend
the rights of groups of victims of historical or structural processes of
discrimination. In particular, this includes their work on the rights of
women, migrants, indigenous peoples, persons deprived of liberty, and
lesbian, gay, bisexual, trans, and intersex (LGBTI) persons.

Despite the enormous significance of its work, the Commission was
the subject of an intense process of debate in recent years regarding its
role and authority.! Several States asserted the need to reevaluate its

1 The TACHR established a specific section about the process on its website. See:
http:/ /www.oas.org/en/iachr/ mandate/strengthening.asp. At the same time, the
precedents and trajectory of the discussions in earlier years can be found in the 2013
Annual Report of the Centro de Estudios Legales y Sociales (CELS, Center for Legal
and Social Studies). The Report also provides information on the actions carried out by
the group of organizations that have compiled this book to influence the debates and
protect the powers of the regional body. See in this regard “Debates actuales sobre la
institucionalidad regional en derechos humanos. El futuro del sistema interamericano
y las nuevas dindmicas de integracion en América Latina,” and in particular Section 3,
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work in light of the region’s current reality. In addition to discussions
regarding the Commission’s tools, its strategic agenda and thematic
priorities were also questioned. This was a complex process due to
the diversity of actors and interests at play in which some legitimate
criticism of the IACHR’s work was intermixed with proposals that
endangered several of its essential powers, along with its autonomy and
independence.

The process led to the reform of the Commission’s Rules of Procedure,
Policies, and Practices and culminated in the 44" Extraordinary General
Assembly (EGA) of the OAS, whose final resolution managed to keep the
Commission’s powers unaltered and avert the potential disintegration
of the regional protection system.”> Even though the IACHR’s so-
called “strengthening process” was formally ended in the framework
of the 44" EGA, the political discussion process regarding the powers
and authority of the Commission continues and is not free of risks or
tensions.?

The debates regarding the powers, functions, and work of the
Inter-American system’s bodies that began in 2011 were not the first to
take place. In the past, the Inter-American system has faced numerous
threats which, time and again, ended up dissipating because they were
led by States that lacked sufficient weight and because the criticism and
proposals put forth did not have the necessary legitimacy to prevail.*
In 2011, in contrast to previous episodes, intense discussions arose in

“El nuevo proceso de ‘fortalecimiento” de la Comisién Interamericana” (CELS 2013).
http:/ /www.cels.org.ar/ common/documentos/CELS.%20Informe%202013%20
[completo].pdf. It is also possible to find details of the debates in two issues of the
magazine Aportes DPLF. See in this regard Aportes DPLF (2012, 2014).

2 See Resolution OEA /Ser.P AG/RES. 1 (XLIV-E/13) rev. 1, “Results of the Process
of Reflection on the Workings of the Inter-American Commission on Human Rights
with a View to Strengthening the Inter-American Human Rights System.”

3 This is reflected in the text of the final resolution, which gave a mandate to the
OAS Permanent Council to “continue the dialogue on the core aspects for strengthening
the JAHRS.” These lines responded to the conciliatory solution that was devised to
reach a multilateral consensus in light of the unyielding position (though it was an
isolated, minority view) of the countries of the Bolivarian Alliance for the Peoples of
Our America (ALBA). In particular, Bolivia, Ecuador, and Nicaragua threatened to
imitate Venezuela's regrettable decision and denounce the American Convention on
Human Rights (the American Convention) if the debate about the functions and limits
of the JACHR'’s work did not remain on the agenda. Fortunately, more than two years
after the 44th EGA, these countries have not gone down this path.

4  See the Committee on Juridical and Political Affairs, Results of the Process of
Reflection on the Inter-American System for the Promotion and Protection of Human Rights
(2008-2009), March 18, 2009, CP/CAJP-2665/08 rev. 8 corr. 3.
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which the positions of various States with the capacity for influence and
traction converged. The questioning of the IACHR’s powers mainly by
Brazil, Ecuador, Bolivia, Nicaragua, Venezuela, and Colombia created
the groundwork for a reform scenario.’

At the heart of the discussions was precisely the purpose of
international human rights protection and its sometimes conflictual
coexistence with the sovereign decisions of democratic States. This led
some nations to assert the need for the IACHR to prioritize its role of
promotion, rather than its actions for protection and ensuring individual
and collective rights. This issue was particularly evident in the debate
over the JACHR's power to grant precautionary measures. Disregarding
these measures’ essential role in protecting human rights, some States
even characterized them as “undue interference” that directly affected
their sovereignty to make decisions regarding, for example, national
development projects.

Anemblematiccaseliesin Brazil’sharshreaction to the precautionary
measures initially granted by the IACHR to stop construction of the Belo
Monte hydroelectric plant.® Over time, and based on numerous decisions
adopted by the IACHR (such as the one to restrict the original scope of
these measures), Brazil’s position regarding the extent of reforms that
should be carried out grew more moderate.” As a result, in contrast

5  Inthe case of Argentina, its position was not unequivocal throughout the process.
At the beginning of the discussions it opted to not support the adoption of various
recommendations that could have weakened the IACHR's powers. At the same time,
its actions clearly demonstrated that it was not making efforts to seek the unconditional
support of the Inter-American system that had long characterized its stance. Later, in
a hearing convened by the IACHR in October 2012, Argentina even mentioned some
proposals that sparked concern, such as questioning the Commission’s authority to
grant precautionary measures and proposing limits on its financing that would affect
its functioning. Finally, in several formal presentations, Argentina changed this last
position and emphasized its support for the IACHR's work and the need to safeguard
its independence and autonomy.

6 See PM 382/10 — Indigenous Communities of the Xingu River Basin, Par4,
Brazil, http://www.oas.org/en/iachr/indigenous/protection/precautionary.asp.
The Brazilian government responded harshly to this decision, characterizing the
measures as “hasty and unjustified.” In particular, it criticized the utilization of
a tool such as precautionary measures for a decision of this magnitude regarding
development-related public policy decisions by democratic governments. In light of
this situation, Brazil made the decision at that time to withdraw its ambassador to
the OAS and to forego formally presenting the candidacy of a Brazilian to become a
member of the TACHR.

7 At the end of July 2011, the IACHR reassessed the measure affecting the project
based on information submitted by the Brazilian State and the petitioners and decided
to modify the aim of the measure, restricting its initial scope. It determined that “the
debate between the parties on prior consultation and informed consent with regard
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to other States such as Nicaragua and Ecuador, the Brazilian State
supported the draft reform of the Commission’s Rules of Procedure® and
proposed as a candidate for Commissioner Paulo Vanucchi, who was
ultimately elected in June 2013.

The process was also affected by changes in the geopolitical
scenario and the intention of some States in the South—such as Bolivia,
Ecuador, Nicaragua and Venezuela—to distance themselves from
the United States’ influence, which they claimed to see manifested in
the Commission’s thematic agenda and analysis of certain countries’
situations, as well as in its working methods.’

In these discussions, a central focus was Chapter IV of the IACHR
Annual Report on the human rights situation in some specific countries
which, due to their seriousness, warrant the attention of the regional
protection body each year. Venezuela led the questioning of the
grounds and criteria for selecting situations to be included in Chapter
IV. Colombia, which tends to be mentioned in this chapter due to gross
human rights violations related to the armed conflict in its territory, was
also a strong critic of this work by the IACHR."

to the Belo Monte project has turned into a discussion on the merits of the matter,
which goes beyond the scope of precautionary measures.” See PM 382/10 - Indigenous
Communities of the Xingu River Basin, Pard, Brazil, http:/ /www.oas.org/en/iachr/
indigenous/ protection/ precautionary.asp. This new decision appeared to mollify
Brazil’s original reaction to a certain extent and create a scenario in which it could begin
to resume its dialogue with the Commission.

8  The new version of the Rules of Procedure maintains the Commission’s authority
to grant precautionary measures fully intact but regulates with greater specificity
the characteristics and degree of explanation that must be included in the resolution
granting them. See IACHR, Resolution 1/13, “Reform of the Rules of Procedure,
Policies and Practices,” http:/ / www.oas.org/en/iachr/mandate/strengthening.asp

9  Attheinauguration of the OAS General Assembly of 2012 in Cochabamba, Bolivia,
the president of Ecuador gave a strongly-worded speech in which he denounced the
IACHR's lack of independence, based on his view that it was influenced by hegemonic
countries and civil society organizations that served foreign interests. He highlighted
international financing as a factor that swayed the Commission, and particularly
emphasized the fact that its headquarters is in Washington, D.C., even though the
United States has not ratified the American Convention. He requested that the reform
of the Inter-American system be analyzed “to bring it in to line with the new era in the
region,” and exhorted “respect for the sovereignty of our countries.” See Telesur, “The
OAS must be at the level of the changes in Latin America, states Ecuador” “(La OEA
debe estar al nivel de los cambios en América Latina, afirma Ecuador),” http:/ / www.
telesurtv.net/articulos/2012/06 /04 / correa-la- oea-debe-estar-al-nivel-de-los-cambios-
en-america-latina-1823.html

10 As the reform process advanced, Colombia decided to change its strategy and
sought to have the Commission make a visit to the country to have Colombia be
removed from Chapter IV of the Annual Report and instead have it be mentioned in
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At the same time, North-South tensions were reflected in the
discussions about the work of the IACHR’s thematic rapporteurships.
Ecuador spearheaded criticism of the asymmetrical resources and
structure accorded to the Office of the Special Rapporteur for Freedom of
Expression, as compared to the other mechanisms for thematic analysis
of regional problems." This disparity also prompted a discussion about
the Inter-American system’s sources of financing and, in particular,
the weight of voluntary contributions that are specifically earmarked
for certain topics on the Commission’s agenda. This was compounded
by criticism of the lack of universality of the Inter-American system,
centered on the unjustifiable fact that neither the United States nor
Canada'? has yet to ratify the American Convention on Human Rights."®

the sections on follow-up to in loco visits. The visit finally took place on December 3-7,
2012. The final report is available at http:/ /www.o0as.org/en/iachr/reports/pdfs/
Colombia-Truth-Justice-Reparation.pdf

11 By then, the Office of the Special Rapporteur for Freedom of Expression had made
statements on several occasions about the case of EI Universo newspaper in that country.
See in this regard the IACHR’s Special Rapporteurship for Freedom of Expression,
Press Releases R104/11, R20/12, R72/11 and R32/11, http:/ /www.oas.org/en/iachr/
expression/ artListCat.asp?year=&countrylD=&l[D=1&catlD=1. See also IACHR, PM
406/11-Emilio Palacio, Carlos Nicolds Pérez Lapentti, Carlos Pérez Barriga and César
Pérez Barriga, Ecuador, http://www.oas.org/en/iachr/expression/jurisprudence/
decisions_iachr_precautionary.asp

12 The United States signed the American Convention in 1977, but never ratified it.
The Inter-American Commission has made significant efforts to address the human
rights problems in States that have yet to ratify the Convention (part of the Caribbean,
Canada, and the United States) and to include these into thematic reports, country
reports, advisory opinions, precautionary measures, and reports on individual cases.
In addition, the JACHR is the only forum, both at a regional and global level, where
individual petitions and precautionary measures presented against the United States
are considered—for example, the situation of persons deprived of liberty at the
Guantanamo naval base.

13 In his speech at the OAS General Assembly in Bolivia, President Evo Morales
stated: “To re-found the OAS, the universalization of the Inter-American Commission is
important so that it may oversee enjoyment of human rights not only in Latin America
but also in the United States, and if they don’t want to protect human rights in the United
States, it’d be better for the IACHR to disappear.” See “Evo demands that the OAS be
re-founded so that it not be subdued to the US” (“Evo exige refundar la OEA para que
no esté sometida a EE.UU”” http:/ /www.la-razon.com/nacional/ Evo-refundar-OEA-
sometida-EEUU_0_1626437377.html. This scenario was compounded unfortunately by
Venezuela’s denunciation of the American Convention in September 2012. See “TACHR
Regrets Decision of Venezuela to Denounce the American Convention on Human Rights,”
Sept. 12, 2012, http:/ /www.o0as.org/en/iachr/media_center/PReleases/2012/117.asp.
Furthermore, in November 2014, the Dominican Republic’s Constitutional Court (TC-
0256-14) issued a ruling in which it found the instrument accepting the jurisdiction of the
Inter-American Court to be unconstitutional. The specific consequences of this decision
by the Dominican justice system remain to be seen.
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The TACHR’s direct involvement in the process was crucial to
achieving a reform of its Rules of Procedure, Policies, and Practices with
the approval of even some of the States that had spearheaded the
initial criticism. When the last debate process was well under way,
after the OAS General Assembly in Cochabamba, Bolivia in June 2012,
the Commission took on a central role in the discussion! and attained
leadership in the exchanges, adopting a different profile than it had
previously in the debates on “strengthening.” Convinced that it should
be the main protagonist in this process of reflection in order to preserve
its autonomy and independence, the IACHR took a much more active
approach. After a series of conversations on a political level, and a broad
process of consultations with users of the Inter-American system, it
initiated an analysis of its practices and expressed its agreement with
the possibility of reforming some aspects of its Rules of Procedure. In
this way, the resolution adopted at the 44" EGA managed to safeguard
its powers not only for the promotion of human rights in the region, but
also for their protection.

The debates continued then, above all, in forums outside the
OAS. After the process formally ended, the Commission’s agenda and
working methods continued to be discussed in various sub-regional fora
that have political decision-making bodies with real or potential impact
on human rights. In this way, resistance to the IACHR’s work continued
to be manifested, for example, through the impetus and organization of
the “Conferences of States Parties to the American Convention”, or in
meetings of MERCOSUR and UNASUR held after the formal process in
the OAS had concluded.”

In recent years, the group of organizations that authored this book
have worked together to safeguard the Inter-American Commission’s
essential powers in a situation in which they were at risk, to the detriment
of the enforcement of human rights in the region. At the same time, this
group actively participated in debates regarding constructive proposals
to strengthen the Inter-American system.

In addition, it is worth noting that Ecuador has not been present during the latest period
of sessions of the IACHR, a stance that warrants great concern and has prompted
several statements by the Commission.

14  An initial result of this process was that on Oct. 23, 2012, the TACHR published
and disseminated a document in response to the States’ recommendations. See http:/ /
www.oas.org/en/iachr/strengthening/docs/RespCPEn.pdf

15 Regarding these forums, see the chapter in this book entitled “The Challenge
of Complementarity in Latin America’s New Institutional Architecture for Human
Rights.”
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This book is the result of the experience gained by this group of
human rights organizations, which has extensive in-depth familiarity
with problems on the ground and came together in an informal alliance
in light of the need to develop new strategies to accompany the so-called
“strengthening process” of the Inter-American system. The participants
in this initiative were the Centro de Estudios Legales y Sociales (CELS,
Center for Legal and Social Studies) from Argentina; Instituto de De-
fensa Legal (IDL, Legal Defense Institute) from Peru; Due Process of
Law Foundation (DPLF), a regional organization; Conectas Direitos
Humanos (Conectas Human Rights) from Brazil; Centro de Estudios
de Derecho, Justicia y Sociedad (DeJusticia, Center for Studies of Law,
Justice, and Society) from Colombia; and Fundar, Centro de Andlisis e
Investigacion (Center for Analysis and Research) from Mexico.

The chapters written by members of these organizations address
various issues related to the IACHR'’s functioning, topics of work,
strategies, and potentialities in the region currently. They include
an analysis of its functioning and structure, addressing the financial
situation of the Inter-American system, which reveals the mismatch
between States” rhetoric and the system’s budgetary reality. There
is also an evaluation made of the current transparency levels of the
Commission and the Inter-American Court with regard to, for example,
how appointments are made and cases are processed.

At the same time, we examine how the JACHR has performed the
main activities that make up the pillars of monitoring, promoting, and
protecting human rights, from its founding through to the strengthening
process and its outcome. Furthermore, traditional interpretations of the
principle of subsidiarity in international law are reviewed, in order to
reflect on the role and work of the IACHR in light of the region’s current
scenario. In addition, we suggest developing strategies focused on its
thematic agenda, its modalities of intervention, and the forging of new
grass roots support that may serve to neutralize new scenarios that put
its valuable work of protecting human rights at risk.

Additionally, we analyze the intersections between the discussions
on the JACHR's functioning that developed in the last few years and
the consolidation of sub-regional fora for integration in Latin America
(MERCOSUR and UNASUR, for example), identifying possible paths
for achieving a constructive complementarity between these fora and
the traditional protection bodies of the Inter-American system, with
regard to effective linkages to foster the enjoyment and exercise of
human rights in the region.

In terms of case management, this publication presents an analysis
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of the flow of petitions and cases received by the IACHR between 2002
and 2013, the strategies utilized to tackle delays and congestion in the
Inter-American system, and a series of reflections aimed at addressing
the procedural backlog. In addition, the book assesses the enforcement
of reparation and non-repetition measures ordered by the Commission
and the Court, describing various theories, practices, and challenges
with regard to implementation, and developing an empirical analysis
that contributes to identifying strategies for improvement for the Court,
the Commission, States, and civil society. The final chapter, meanwhile,
sums up the main conclusions and recommendations presented
throughout the book, providing a concrete agenda for action in the
“post-strengthening” context.

The organizations that have worked on this book hope that it serves
as a constructive contribution to the debates about the present and
future of the Inter-American system, as well as a proactive tool to bolster
the regional human rights institutional framework.
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Summary

One of the distinguishing features of the latest reform process that the
Inter-American Commission on Human Rights (IACHR) has undergone
is the variety of forums in which debates on its powers have taken place,
including regional integration bodies outside of the specific purview of
the Organization of American States (OAS). This chapter looks at the
intersections between discussions carried out in recent years on the
functioning of the IACHR, and the consolidation of sub-regional forums
for Latin American integration. The first section reviews the current
status of MERCOSUR’s and UNASUR’s development, identifying
the political processes that led to their creation, their potential and
limitations regarding the impact of their human rights mechanisms, as
well as their differences with the bodies of the inter-American system. In
the second section, we structure and analyze the way recent discussions
on the inter-American system have played out at the Meeting of High-
Level Authorities on Human Rights of MERCOSUR, in UNASUR
and at the so-called Conferences of States Parties to the American
Convention on Human Rights. Based on these two central themes, the
chapter provides a critical reflection on potential paths for achieving
constructive complementarity between the new sub-regional forums
and the traditional protection bodies of the inter-American system. The
aim of such a complementary relationship is to definitively overcome
the risks of duplication and subsequent dispersal of efforts that could
jeopardize effective coordination to promote the enjoyment and exercise
of human rights in the region.
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Initial reflections

One aspect that sets the latest reform of the Inter-American Commission
on Human Rights! apart from previous discussions on the work of
regional protection bodies? is the number of forums in which the present
and future of the inter-American human rights protection system have
been debated.

In recent years, in the framework of marked changes in the regional
political scenario, the institutional architecture acquired new layers as
a result of the promotion and creation of sub-regional mechanisms that
have political decision-making forums with actual or potential impact
on human rights. These mechanisms took on special visibility and
relevance in the context of debates on the IACHR.

In this scenario, it seems necessary to begin a reflection to bring
about and deepen the complementarity among the different entities of
current regional and sub-regional human rights institutions, and thus
prevent any attempts at duplication or substitution that might diminish
the tools to respond to human rights violations available to the people
of the hemisphere today.

To move forward on this objective, we will first review the different
modalities of integration in Latin America and, in particular, the current
status of development of the two regional blocs, MERCOSUR and
UNASUR. In both cases we will attempt to take an initial look—far
from exhaustive—that may serve as a basis for assessing their principal
limitations and potential, in terms of mechanisms with both current
and potential impact on human rights matters. With this in mind, the
second section presents discussions on the role and future of the IACHR
raised in these sub-regional forums. Finally, the third section will
focus on the challenges and opportunities for achieving a constructive
complementarity among the new sub-regional forums and the regional
system’s traditional bodies for the protection of human rights.

1 For more on the evolution and central issues of the latest process of debate on the
IACHR, see this book’s Introduction.

2 In the past, different discussions have taken place around the powers and work
modalities of the bodies of the inter-American system. For an example, see Committee
on Juridical and Political Affairs (CAJP), Results of the Process of Reflection on the Inter-
American System for the Promotion and Protection of Human Rights (2008-2009), March 18,
2009, CP/CAJP-2665/08 rev. 8 corr. 3.



Latin American integration and human rights

Sub-regional integration systems have arisen as a substantial presence in
relations between the States of the Americas over the past two decades.
In this sub-regional environment, the oldest integration scheme in
Latin America is MERCOSUR:® Its initial purpose was to increase the
autonomy and global competitiveness of the markets of the southern
sub-region, with the establishment of an integrated market including
Argentina, Brazil, Paraguay and Uruguay, through the creation of a free
trade zone and policies of production complementarity.*

Sub-regional integration forums gained new momentum at the
turn of the millennium. On the heels of a significant crisis between 1998
and 2000, MERCOSUR was rethought and launched anew in 2001-
2002, now not only as an economic trade bloc, but mainly as a political
alliance. As of 2003, with the presence of populist-leaning governments
in Argentina and Brazil, the idea of a “social MERCOSUR” also gained
ground, and was reflected in different initiatives such as the creation
of the bloc’s Social Summit, the institutionalization of the Meeting of
High-Level Authorities on Human Rights and the establishment of a
MERCOSUR Parliament.® In that same period, the Andean Community
of Nations (CAN),* which, like MERCOSUR, had been founded with
a predominantly commercial purpose,” devised an Integrated Social
Development Plan and agreed to promote regional integration aimed
at a more balanced approach to social, cultural, economic, political,
environmental and commercial matters.?

3  Treaty Establishing a Common Market between the Argentine Republic, the
Federal Republic of Brazil, the Republic of Paraguay and the Oriental Republic of
Uruguay, adopted in 1991, http://www.mercosur.int/innovaportal/file/719/1/
CMC_1991_TRATADO_ES_Asuncion.pdf

4 In parallel to MERCOSUR, in 1993 the Andean Community of Nations (CAN),
made up of Bolivia, Colombia, Ecuador, and Peru, also became a free trade zone.

5 See Coutinho, Ribeiro, and Kfuri (2008). The Andean Community took a similar
route, incorporating a social pillar into its process of integration as of 2003. See an
historical overview at http:/ /www.comunidadandina.org/Resena.aspx

6 CAN was created in 1969 with Bolivia, Colombia, Chile, Ecuador, and Peru as its
founding members. In 1973, Venezuela acceded to the agreement, but left the bloc in
2006. Chile pulled out of CAN in 1976.

7 The Caracas Declaration of 1991 establishes an Andean free-trade zone.

8 Quirama Declaration, XIV Meeting of the Andean Presidential Council, Colombia,
June 28, 2003.
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Parallel to this, new sub-regional systems were being created, such
as the Bolivarian Alliance for the Peoples of Our America (ALBA),°
established in 2004, and also the Union of South American Nations
(UNASUR), established in 2008. The latter has a broad reach in terms
of its objectives and its members, encompassing all South American
States.’” The latest of these initiatives was the creation in February 2010
of the Community of Latin American and Caribbean States (CELAC),
successor to the Rio Group and the Latin American and Caribbean
Summit on Integration and Development (CALC), which facilitated
coordination and cooperation among the countries of the region for
decades, with the exception of the United States and Canada.! CELAC’s
main objective is inherent in its name: to guarantee a forum that includes
all the Latin American and Caribbean States, without exception. CELAC
holds periodic high-level summits with the participation of the region’s
33 countries.

Of all these initiatives, we will focus on MERCOSUR and UNASUR,
which have established specific mechanisms centered on human rights.
In the case of MERCOSUR, this approach is already a reality: over
the years, it has created forums and institutions specialized in human
rights. And as for UNASUR, the recent creation of a high-level group
on human rights raises the question of how it should coordinate with
existing mechanisms in order to have an effective impact on the human
rights situation in the region.

9 At the time this chapter was written, ALBA members included: Venezuela, Cuba,
Bolivia, Nicaragua, Dominica, Ecuador, Saint Vincent and the Grenadines, and Antigua
and Barbuda. Of note is the inclusion of Caribbean nations in this bloc. http:/ / www.
alianzabolivariana.org/modules.php?name=Content&pa=showpage&pid=2015

10 Constitutive Treaty of the Union of South American Nations, Articles 2 and 3,
http:/ /www.unasursg.org/index.php?option=com_content&view=article&id=290
&Itemid=339. UNASUR members are: Argentina, Bolivia, Brazil, Chile, Colombia,
Ecuador, Guyana, Paraguay, Peru, Suriname, Uruguay, and Venezuela.

11 The Permanent Mechanism for Consultation and Concerted Political Action,
known as the Rio Group, was created in 1986 under the Declaration of Rio de Janeiro.
Since its inception, the Rio Group has held annual meetings of cooperation, making it
an alternative parallel political forum to the OAS, without the presence of the United
States. The number of participants in this group grew consistently over the years, until
it included nearly all the countries of Latin America and the Caribbean.


http://www.alianzabolivariana.org/modules.php?name=Content&pa=showpage&pid=2015
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MERCOSUR: Its creation and political
and institutional evolution

MERCOSUR was created in 1991 with the ratification of the Treaty of
Asuncién, and then consolidated in 1994 with the adoption of the Protocol
of Ouro Preto,'? which establishes the basis for its institutional structure.
As mentioned previously, it was initially started with strictly economic
objectives, namely, the establishment of a common market amongst its
four original members: Argentina, Brazil, Paraguay and Uruguay.”

Opver the years, and as the result of strong political will on the part
of successive governments, MERCOSUR also began to be conceived as a
strategic alliance based on certain shared principles. This aspiration led
to the adoption of new agreements and declarations and, in particular,
to additional protocols to the Treaty of Asuncién. These protocols were
incorporated into the core set of instruments considered to be foundational,
constituent elements of the bloc. MERCOSUR, then, began to justify its
actions based on principles such as “the full observance of democratic
institutions as an essential condition for the development of integration
processes;” entitlement of MERCOSUR’s workers “to effective equality of
rights, treatment, and employment and occupational opportunities,” and
even “respect for human rights and fundamental freedoms.”*

Along with the thematic broadening of MERCOSUR came an
intense process of “institutional expansion” as well. In recent years, the
number of forums and areas dedicated to specific themes has increased
exponentially, to the point where the bloc now has more than one
hundred groups, sub-groups, ad hoc groups, committees, commissions,
specialized meetings, and meetings of ministers, among others. >

12 Additional Protocol to the Treaty of Asuncién on the Institutional Structure of
MERCOSUR (Ouro Preto), http:/ / www.sice.oas.org/ trade/ mrcsr / ourop / ourop_e.asp

13 Currently the Bolivarian Republic of Venezuela has become a permanent, full member,
and Bolivia, Chile, Colombia, Ecuador and Peru are associate members of the bloc.

14  See the Ushuaia Protocol on the Democratic Commitment in the MERCOSUR,
the Republic of Bolivia and the Republic of Chile, Article 1, http:/ / www.MERCOSUR.
int/innovaportal/file/2485/1/cmc_1998_protocolo_es_ushuaia.pdf; the Social-Labor
Declaration of MERCOSUR, December 10, 1998, http://www.MERCOSUR.int/
innovaportal/file/2485/1/ushuaia_ii.pdf, and the Asuncién Protocol on Commitment
to the Promotion and Protection of Human Rights of MERCOSUR, 2005, Article 1,
http:/ / www.mre.gov.py/v1/Adjuntos/ MERCOSUR / Acuerdos /2005 / espanol / 88-pr
otocolodeasuncionsobrepromocionyprotecciondelosderechoshumanosdelMERCOS
UR.pdf

15 For the complete MERCOSUR structure, see http://www.mercosur.int/
innovaportal /v/492/4/innova.front/ organigrama
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In addition to the institutional expansion process, MERCOSUR
has increased its strength as a political bloc. The presidential summits
have proven to be a forum with high impact on different sub-regional
issues. Some paradigmatic cases have been support for the government
of Bolivia in the face of an attempted destabilization, and the suspension
of Paraguay from the bloc, in compliance with the Ushuaia Protocol on
Democratic Commitment.'¢

Nevertheless, if we analyze the specialized institutions of
MERCOSUR, it is apparent that political strength does not fully
translate into an institutional framework with clear impact. Historically,
there have been some institutional shortcomings that have contributed
to a reduced impact in practice.”” Effective social participation is also
lacking. And while the speeches and declarations made by member state
authorities might point to robust political will when it comes to broader
participation in the bloc,® in practice it can be seen that the policies of

16  “Joint Communiqué of the Presidents of the States party to MERCOSUR,” June
29, 2012, http:/ /www.MERCOSUR.int/innovaportal/file/4379/1/ comunicado_
conjunto_presidentes_ep.pdf. See also press clippings: TeleSur, June 29, 2012,
“MERCOSUR suspende a Paraguay hasta las préximas elecciones,” http://www.
telesurtv.net/articulos/2012/06/29/ paraguay-queda-fuera-de-mercosur-hasta-las-
proximas-elecciones-en-abril-4872.html. ABC Color, June 30, 2012, “MERCOSUR
suspende a Paraguay e incorpora a Venezuela,” http://www.abc.com.py/
edicion-impresa/ politica/ MERCOSUR-suspende-a-paraguay--e-incorpora-a-
venezuela-420574.html

17 In this sense, for example, the meetings and specialized forums have limited
decision-making power. If they wish to make a decision at the regional level, they
must submit a draft resolution to one of the bloc’s three decision-making bodies: the
Common Market Council (CMC), made up of the bloc’s ministers of foreign affairs
and economy; the Common Market Group (GMC), made up of foreign affairs officials
generally in charge of the MERCOSUR or foreign trade sections; or for exclusively
trade-related matters, the MERCOSUR Trade Commission (CCM). This has the effect of
“cascading concentrations of power.” All relevant provisions must obtain the approval
of the CMC, which meets just once every six months and ends up having little time
to vote, making it very difficult to prioritize the most important provisions. See Deisy
Ventura, “Sociedades efervescentes, governos sem gds,” Le Monde Diplomatique
Brasil, February 4, 2008, http:/ / www.diplomatique.org.br/artigo.php?id=135

At the same time, the logic of “specialized meetings” gives rise to a huge overlap of
issues and agendas, making tasks redundant sometimes, and other times, contradictory
in the bloc’s different forums. Thus, for example, without adequate coordination, it is
possible that the same issues might be discussed in the Meeting of Ministers and High-
Level Authorities on Women's Affairs (RMAAM) and also in the Working Groups of the
Meeting of High-Level Authorities on Human Rights. This overlap may also occur with
human rights problems related to the environment, health, education, migrant rights,
labor, and poverty reduction, among others.

18 Brazilian President Dilma Rousseff stated in December of 2012, “The Social
Summit is now also an organic part of the institutional framework of MERCOSUR
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participation, despite being significant in quantitative terms, continue to
lack in quality. Emblematically, the great participatory forum, the Social
Summit” functions in parallel and without any clear institutional link
to the bloc’s decision-making bodies. Therefore, the social organizations
that take part in the numerous panels and meetings that make up the
Summit—forums of immeasurable value when it comes to integration—
end up issuing statements every six months that are publicized and
touted in speeches, but that have little or no impact on the decisions
made by the bloc.? Likewise, the current rotational system of the pro
tempore presidency of MERCOSUR, which means that meetings are
held every six months in a different country and organized by different
government officials each time, is not conducive to participation (or to
the continuity of discussions and the efficiency of the bloc). This often
makes it difficult to obtain and systematize information on what goes on
in the various forums.

[...] to bring in social movements [as] fundamental agents of integration” (Meeting
of the MERCOSUR Heads of State, Associate States, and invited countries - Brasilia).
Uruguayan president José Mujica stated in September of 2012, “Fundamentally it is the
collective responsibility of the progressive forces of our Latin America: the phenomena
behind integration are not of the masses. They are not phenomena that draw crowds,
shake up the population, or touch on the great subjectivities. And [yet] history cannot
be made, or even attempted, if there is no capacity for the great masses to participate.”
(“Issues and Challenges Facing MERCOSUR?”, speech given at the Second International
Symposia of CEFIR, September 2012).

19  The MERCOSUR Social Summits have been held since 2006, when the first one
was convened in the city of Brasilia. Due to the success of that first gathering, at the
XXXII Summit of MERCOSUR Heads of State, held in 2007 in Rio de Janeiro, it was
decided that the Social Summit would be incorporated as a permanent activity in the
framework of the meetings of presidents, which occur two times a year. However, the
formal decision creating and establishing the frequency of the Social Summit was only
approved in 2012 (CMC/DEC, 56/12).

20 For example, one of the MERCOSUR Social Summit declarations demands
“universal, compatible public policies among the countries of the bloc that effectively
respond to the needs of men and women with regard to access to work, education, health,
essential public services, and the full exercise of economic, social, political, cultural, and
environmental rights.” There are also specific demands, such as “the investigation into
the Curuguaty massacre and an end to the persecution and annihilation of indigenous
peoples, in particular the Kaiowd Guarani people” (Declaration of the XIV MERCOSUR
Social Summit, Brasilia, December 2012, Art. 7); it remains to be seen, however, what
institutional mechanisms could facilitate the impact of this type of declaration on the
bloc’s effective decision-making. The decision in 2012 to institutionalize the Summit for
the first time would seem to be a step forward, albeit insufficient, toward solving this
problem as it resolved that “the results of the Social Summit will be presented at the first
regular meeting of the Common Market Group (GMC) to take place after the Summit.
The GMC shall submit said results to the competent forums within the MERCOSUR
institutional framework.” (CMC/DEC, 56/12, Art. 2).
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Human rights in the Southern
Common Market

The MERCOSUR forum devoted exclusively to human rights is its
Meeting of High-Level Authorities on Human Rights (RAADH), created
in 2004.» The RAADH is attended by countries’ national human rights
secretaries and directors of the human rights divisions of their foreign
ministries. It is a platform for political coordination and, as such, could
be compared to the United Nations Human Rights Council,® but it
does not fit into the category of judicial or quasi-judicial human rights
“protection mechanisms.”?

Beyond the geographic scope of its membership,* the biggest
difference between the RAADH and the UN Human Rights Council is
that the former does not have decision-making autonomy,® and thus,
in cases where it considers that MERCOSUR must take some kind of
measure, it must submit a draft decision to the Common Market Council
(CMQ). It is also worth noting that, in comparison to the Human Rights
Council,*® the RAADH does not have a fixed headquarters, rather, it is
a meeting held at least once every six months, in the country holding
the MERCOSUR pro tempore presidency. In any case, the RAADH's
potential lies in the fact that it provides a space for open exchange
between key political authorities on human rights matters in the sub-

21 CMC Resolution 40/04 does not establish any specific mandate for the RAADH,
and only provides for “establishing a meeting of high-level authorities in the area of
human rights, in which the competent bodies on the subject from member and associate
states will participate, under the terms of CMC Decision 18/04, including the respective
foreign ministries [...] To assign to the Forum for Consultation and Concerted Political
Action (FCCP) the duties provided for in CMC Decisions 02/02 and 23 /02 with regard
to the activities of the Meeting of High-Level Authorities on Human Rights.” http:/ /
www.mercosur.int/ innovaportal /v/580/1/ secretaria/ decisiones_2004

22 Itis worth noting that representation in both mechanisms is different. While the
RAADH is conceived to draw the attendance of the highest-ranking human rights
authorities from its member states (generally with the status of minister), States on the
UN Human Rights Council are represented by members of the countries’ missions to
the international organizations in Geneva—in other words, officials from foreign affairs
ministries who do not necessarily work exclusively on human rights issues.

23 Since 2010, CELS has participated regularly in the RAADH, attending the meetings
in Foz do Iguaz (2010), Montevideo (2011 and 2013), Buenos Aires (2012), Porto Alegre
(2012), and Brasilia (2012).

24 One is a sub-regional mechanism, while the other has universal scope.

25 The Human Rights Council (UNHRC) is the UN’s principal political body on
human rights. It is comprised of 47 States chosen by the UN General Assembly.

26  The UNHRC has its headquarters in Geneva, Switzerland.



region. At the same time, its relatively small number of members
provides the conditions for effective coordination, both on foreign policy
as well as domestic public policy in each of the member and associate
countries.

The RAADH has, however, experienced some problems in its
functioning since its creation. On the one hand, certain institutional
practices have discouraged participation by civil society. For example,
the bloc’s presidents do not usually publicize the meetings’ dates or
locations. Likewise, for stakeholder organizations it is hard to obtain
information on the content of the discussions so as to prioritize the
meetings over others for advocacy purposes in a context of limited
resources. The drafting of the agenda, especially that of the plenary
session, has repeatedly been carried out without any advance notice,
and with information provided only to those who request it, generally
just a few days before the event.?

Another possible critique has to do with the political relevance of
the decisions made. The outcomes of several of the meetings raised
questions as to just how much prior reflection the secretaries and foreign
ministers of each country put into preparing for each meeting. As a
result, agreements of a more political nature coming out of the RAADH
have often been a direct reflection of statements made at a presidential
level.® At the same time, for years numerous initiatives have been
approved for the “promotion” of human rights, such as joint seminars,
public information campaigns, and others, which have not proven to be
tools that have any concrete impact on the problems the region faces.

Additionally, the RAADH has created a significant number of
working groups and thematic commissions.” Devised to address specific
human rights issues more systematically and with greater expertise,

27 It is noteworthy that these practices have often been implemented by the
same officials who, in other international human rights forums, do prepare for their
participation and publicize the agenda and draft resolutions with significant advance
notice.

28  One example that can be mentioned is the idea that came out of the XXII RAADH
to make a declaration on Paraguay’s institutional rupture. Nevertheless, other than the
proposal to replicate the condemnation issued by the presidents, high-level authorities
did not take the initiative to think about the specific, differentiated contribution this
forum could have on the matter; in the end, it was the MERCOSUR Public Policy
Institute for Human Rights (IPPDH) and civil-society organizations present at the
meeting who made the suggestion. We will look at this initiative more closely later in
this chapter.

29  These address issues such as the rights of the child, the protection of the rights of
older persons, discrimination, racism, and xenophobia; and LGBT rights.
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many of these groups have had problems with continuity when it comes
to the officials that comprise them and a lack of knowledge regarding
the content of the specific mandate, among other difficulties. For this
reason, in numerous cases the outcome of this work has had scant
institutional, legal, or political weight, in addition to low representation
or impact.®

That said, this forum has undergone some changes in recent years.
In 2010, the MERCOSUR Public Policy Institute for Human Rights
(IPPDH) was created in the framework of RAADH, with the objective
of “contributing to the strengthening of the rule of law in all member
states, through the design and monitoring of public policies on human
rights and to the consolidation of human rights as a fundamental pillar
of MERCOSUR'’s identity and development.”® The Institute’s creation
has provided an impetus for strengthening RAADH.

The Institute has contributed to a “reinterpretation” of the RAADH’s
work through its efforts to have State officials take a deeper look at the
impact of their work, and by suggesting a series of changes in practices
and institutional adjustments so as to better harness the forum’s potential.
In this sense, there have been initiatives since 2011 that aim to bolster
the RAADH, such as formally adopting rules of procedure;* gradually
solidifying the idea of avoiding seminars and other costly actions of

30 Perhaps the most notable exception to this dynamic has been the Nifi@Sur
Standing Committee on the rights of children and adolescents, which has managed to
garner high levels of participation and function as a significant platform for dialogue
and political coordination on the issue.

31 The IPPDH was created under CMC Decision 014/2009; its structure and first
budget were approved in 2010 pursuant to CMC Decisions 012/2010 and 013/2010.
The IPPDH began to function provisionally in 2010, with the designation of Victor
Abramovich as Executive Secretary of the Institute (GMC Resolution 05/10).

32 The rules of procedure are available at http://www.ippdh. MERCOSUR.int/
backend/Uploads/Reglamento-Interno-RAADDHH.pdf. Although the document
provides aregulatory framework for the forum'’s functioning, increasing its transparency
and predictability, and contains important clauses, such as the obligation to publish the
agenda with a minimum advanced notice in relation to the dates of sessions, it also
provides procedures for the participation of civil society, which could entail certain
restrictions with regard to its effective implementation. In particular, it creates a system
of accreditation that clearly allows the pro tempore presidency to refrain from making
all requests effective, without specifying the criteria (Art. 31). Furthermore, it establishes
that the priority arenas for participation shall be the working groups and thematic
commissions, which opens the plenary sessions for oral interventions only on issues
that have not been examined previously or are not present in draft agreements (Art. 33).
Although the document was finally approved, it has still not been implemented given
the absence of RAADH meetings since November 2013. It would be important to assess
its practical use when drawing conclusions about its terms, and compare it with other
models of participation in international human rights forums.


http://www.ippdh.mercosur.int/backend/Uploads/Reglamento-Interno-RAADDHH.pdf
http://www.ippdh.mercosur.int/backend/Uploads/Reglamento-Interno-RAADDHH.pdf

little impact, and focusing on more politically relevant agreements;*
creating the first technical group in this area, made up of subject-specific
experts,* and shuttering groups that have not shown much progress;®
ascribing the IPPDH, whose permanent headquarters are based in
Buenos Aires and which has a cadre of technical officials, mandates for
preparing assessments and work plans in different areas; and creating
and launching a website for the Institute® to publicize meetings and
RAADH decisions and provide access to its official documents.

It was in this context, at the XX meeting held in Montevideo in
December 2011, that the Uruguayan president pro tempore, with the
support of the IPPDH, decided to lead a process to reorganize how
the RAADH functions, with which the different commissions and
working groups, as well as delegations of the States, were to submit
duly written draft agreements to the plenary session for it to vote on.
This process would be more compatible with more complex decision-
making by allowing agreements to be negotiated based on previously
prepared drafts. Furthermore, it would allow for negotiations to take
place prior to the meeting, depending on how far in advance the States
arranged to circulate the drafts. This methodology would also allow
for a much clearer record to be kept in the minutes of the meetings
of the agreements reached between the States parties, thus enabling
social organizations to better understand what RAADH has done.
These practices have been implemented, with greater or lesser success,
in recent meetings.

At the same time, as we will see in more detail in the last section, the
IPPDH’s work in recent years has served as a catalyst for the discussion
and adoption of a number of important initiatives. These include the
request for an advisory opinion on migrant children® from the Inter-
American Court of Human Rights; work on the drafting of a Guide to
Archives and Document Collections on Coordinated Repression in the
Southern Cone; and decisions regarding foreign policy coordination

33 At the XX session of the RAADH in Montevideo, the Uruguayan representative
requested that a new proposal by one of the working groups to hold a seminar be
rejected, arguing that this type of event incurred a very high expenditure of resources
in terms of the limited impact demonstrated up to that point.

34 Thisrefers to the Technical Group on Operation Condor, created at the XX RAADH
in Montevideo.

35 For example, the group on indicators for economic, social and cultural rights was
shuttered and the monitoring of this issue was delegated to the IPPDH.

36  http:/ /www.ippdh. MERCOSUR.int/
37 OC-21/14 was issued by the Inter-American Court on August 19, 2014.
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on positions submitted to the UN Human Rights Council, including
the joint initiative for a special rapporteurship on the rights of older
persons. These changes highlight the RAADH's potential as a forum for
political coordination that also has the technical-substantive support of
a permanent public policy institute on human rights.

In any case, there is still much work to be done and, above all,
political commitment needed from States in order for this forum to
reach its potential. In addition to the need for an effective policy to
encourage public participation, it is possible to identify different issues
that, either due to the shared history of the bloc’s countries or its
intrinsic transnational nature, could be given even more weight on the
permanent working agenda of this forum and have a significant impact
on foreign policy coordination, as well as joint formulation of public
policies to address similar problems.

Even so, the forum’s limitations and contradictions became starkly
evident when its work was interrupted in the context of a political crisis
in Venezuela, starting with the demonstrations that began in February
2014.% At the time, Venezuela held the pro tempore presidency and no
further meetings were convened by the bloc or the RAADH after the last
one held in November 2013 in Caracas. It was not until July 2014 that the
presidency finally passed to Argentina, and in November of that year
the 25th RAADH was held.

UNASUR: the new South American bloc

The principal objective of UNASUR is “to build, in a participatory
and consensual fashion, a forum for coordinating the cultural, social,
economic and political spheres among its peoples.”* The bloc, made
up of the 12 States of the subcontinent,* adopted its constitutive treaty
in Brasilia in 2008 during the Special Meeting of the Council of Heads
of State and Government. This instrument entered into force in March
2011, when Uruguay became the ninth country to ratify it.

38 The interruption in the RAADH meetings, precisely in the context of the
demonstrations in Venezuela in which 43 people died and hundreds were injured, is
particularly worrisome.

39 Constitutive Treaty of the Union of South American Nations, Article 2 (Objective),
http:/ / www.UNASURsg.org/index.php?option=com_content&view=article&id=290
&Itemid=339

40 UNASUR member countries are Argentina, Bolivia, Brazil, Chile, Colombia,
Ecuador, Guyana, Paraguay, Peru, Suriname, Uruguay, and Venezuela.


http://www.unasursg.org/index.php?option=com_content&view=article&id=290&Itemid=339
http://www.unasursg.org/index.php?option=com_content&view=article&id=290&Itemid=339

UNASUR, according to its constitutive treaty, possesses a wide-
ranging set of specific objectives. 21 in all, these objectives run the gamut
from “strengthening political dialogue between the member states to
ensure a forum of coordination to bolster South American integration
and participation [...] on the international stage,” to “industrial and
productiveintegration, with particular focus on small- and medium-sized
enterprises, cooperatives, and other forms of productive organization,”
as well as “equitable and inclusive social and human development to
eradicate poverty and overcome inequalities in the region.”*!

It is important to point out the regional political conception
that underpinned the creation of UNASUR. The bloc was conceived
in response to the South American States’ need for an integration
mechanism that, in contrast to other existing initiatives, would
encompass the entire subcontinent and thus contribute to its “systemic
stability.”#? In geopolitical terms, the idea was to create a bloc that would
fulfill the same role historically delegated to the OAS,* but without
the participation of Central America and, especially, North America,
specifically so that South America could position itself as an alternative

41  Other objectives include: universal access to social security and health services;
cooperation on migration with a comprehensive approach in keeping with full respect
for human and labor rights aimed at migration regularization and policy harmonization;
cooperation to strengthen citizen security and promote cultural diversity and the
manifestations of memory, knowledge, and know-how of the region’s peoples, so
as to strengthen their identities. Also included are topics such as: the protection of
biodiversity, water resources and ecosystems, as well as cooperation aimed at disaster
prevention and the fights against the causes and effects of climate change, among
others. See the Constitutive Treaty of the Union of South American Nations, Article 3,
http:/ / www.UNASURsg.org/index.php?option=com_content&view=article&id=290
&Itemid=339

42 Inline with this, former Brazilian President Luiz Inécio Lula da Silva stated before
the United Nations General Assembly in 2008, “UNASUR, created in May, is the first
treaty in 200 years of independence to bring together all of the countries of South
America. [...] Slowly doing away with the old conformist alignment of the countries of
the South with traditional [power] centers [...] Developing countries have been gaining
credibility to take on a new role in the design of a multipolar world.” And he added, “a
new political, economic and commercial geography is being built in the world. Today
we are seeking to solve our problems from multiple angles; our north is sometimes
in the south.” Pdgina/12, “Lula: ‘UNASUR es el primer tratado en 200 afios de vida
independiente,”” September 23, 2008.

43  Article 1 of the Charter of the Organization of American States sets forth the
fundamental purpose of the regional organization: “The American States establish by
this Charter the international organization that they have developed to achieve an order
of peace and justice, to promote their solidarity, to strengthen their collaboration, and
to defend their sovereignty, their territorial integrity, and their independence.” http:/ /
www.oas.org/dil/treaties_A-41_Charter_of_the_Organization_of_American_States.
htm
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power bloc to the great world powers, the US in particular.® In this
framework, some of UNASUR’s successful interventions include the
creation of an investigative commission on the Pando, Bolivia massacre
in 2008,% conflict mediation between Ecuador and Colombia in 2010,%
and the reaction to the attempted coup d’état in Ecuador in 2010, which
gave rise to the Democratic Clause.”

Indeed, achieving stability in the sub-region was a challenge in
view of the fact that this bloc was not based on shared fundamental
political ideology, but on accommodating governments with different
political views under a structure prioritizing unity and stability.
Thus, UNASUR sought that stability in two essential ways: first, by
creating mechanisms for dialogue and peaceful conflict resolution,
complemented by democracy-strengthening policies in the region;* and
second, by encouraging coordination and exchange on defense matters,
with a view toward increased comprehension and mutual trust among
the defense sectors of the South American States.*’

44 In her acceptance speech as UNASUR President pro tempore in 2008, Michelle
Bachelet, then President of Chile, declared that the new bloc would provide “the
opportunity to have a strong voice, a clear voice, in this 21st-century world. A world
that is very different from the one of previous eras and that has required multiple
international institutions begin to reform, in order for the 21 century to be a much
better one for our populations. A fundamental concern that goes along with this
reorganization is precisely the emergence of the developing world. And I am talking
about China, India, Asia, but also about Brazil, Mexico, and Latin America, among
other regions. And this emergence of new actors will have profound consequences on
the international system.” The complete speech is available at http:/ /unasursg.org/
PDFs/ presidencia-pro-tempore / discursos / Discurso-bachelet-brasilia.pdf

45  See, for example, http:/ / exwebserv.telesurtv.net/secciones/noticias /37759-NN /
UNASUR%20entreg%C3%B3%20a%20bolivia%20informe%?20sobre%20masacre%?20
en%?20pando/

46  See, for example, http:/ /ambito.com/noticia.asp?id=536756

47 See http:/ /www.telam.com.ar/notas /201403 /55935-rige-desde-hoy-la-clausula-
democratica-en-la-UNASUR html

48 See the Additional Protocol to the Constitutive Treaty of UNASUR on the
Commitment to Democracy, http:/ / unasursg.org/PDFs/unasur/ protocolo/ Protocolo-
adicionalcompromiso-con-la-democracia.pdf

49 It is no coincidence, in this sense, that the South American Defense Council
(CDS) was one of the first sectoral councils proposed in the bloc, nearly at the same
time as its creation. The CDS was proposed by the Brazilian delegation at the meeting
held in Brasilia in May 2008, the same one where the bloc’s Constitutive Treaty was
signed. Its formal creation came about in December of that same year by decision of
the Council of Heads of State. See the language of the decision at http:/ /unasursg.org/
PDFs/Consejos / Consejo-Suramericano-de-Defensa/ Estatutos-de-creacion-Consejode-
Defensa-Suramericano.pdf


http://unasursg.org/PDFs/presidencia-pro-tempore/discursos/Discurso-bachelet-brasilia.pdf
http://unasursg.org/PDFs/presidencia-pro-tempore/discursos/Discurso-bachelet-brasilia.pdf
http://exwebserv.telesurtv.net/secciones/noticias/37759-NN/unasur%20entreg%C3%B3%20a%20bolivia%20informe%20sobre%20masacre%20en%20pando/
http://exwebserv.telesurtv.net/secciones/noticias/37759-NN/unasur%20entreg%C3%B3%20a%20bolivia%20informe%20sobre%20masacre%20en%20pando/
http://exwebserv.telesurtv.net/secciones/noticias/37759-NN/unasur%20entreg%C3%B3%20a%20bolivia%20informe%20sobre%20masacre%20en%20pando/
http://ambito.com/noticia.asp?id=536756
http://www.telam.com.ar/notas/201403/55935-rige-desde-hoy-la-clausula-democratica-en-la-unasur.html
http://www.telam.com.ar/notas/201403/55935-rige-desde-hoy-la-clausula-democratica-en-la-unasur.html
http://unasursg.org/PDFs/unasur/protocolo/Protocolo-adicionalcompromiso-con-la-democracia.pdf
http://unasursg.org/PDFs/unasur/protocolo/Protocolo-adicionalcompromiso-con-la-democracia.pdf

In terms of the bloc’s institutional structure, UNASUR, like
MERCOSUR, has a system of pro tempore presidencies held by a
member state for one year, organized in alphabetical order. Likewise,
nearly all of its bodies are organized as “councils.” The four main entities
in its structure are: the Council of Heads of State and Government, the
Council of Ministers of Foreign Affairs, the Council of Delegates, and
the General Secretariat.* Subordinate to these are the so-called sectoral
councils, which are “political bodies for consultation and consensus,
generally made up of the ministers of the member states in the respective
areas of integration of their respective sectors.” These councils have their
own statutes, based on the principles set forth in the constitutive treaty.>
The agreements they produce must be submitted to the consideration of
the principal body that created the council.*2

At present, UNASUR has two areas that address social topics, both
as sectoral councils: the South American Health Council (CSS), created
in 2008, and the South American Social Development Council (CDS),
created in 2009.** Both are comprised of ministers of their respective
topics or their equivalents, who hold regular meetings once a year in
keeping with each UNASUR pro tempore presidency;® special meetings
may also be organized. The council chair is held by the State that holds

50 The Councils of Heads of State and of Ministers of Foreign Affairs are the bloc’s
highest bodies. The Council of Delegates is responsible for implementing the strategic
guidelines defined by the other councils and for drawing up draft decisions, resolutions,
and regulations for the approval of the Council of Ministers of Foreign Affairs. The
General Secretariat is the executive body of the system, meaning “the body that, under
the leadership of the Secretary General, executes the mandates conferred upon it by
the bodies of UNASUR and exercises its representation by express delegation of said
bodies” (Constitutive Treaty of the Union of South American Nations, Articles 6-10).

51 See the description of UNASUR published on the website of the South
American Institute of Government in Health. http://isagsunasul.org/interna.
asp?lang=3&id Area=38

52 Constitutive Treaty of UNASUR, Article 5.

53 The decision to establish a Council on South American Health, adopted by the
Heads of State and Government meeting on December 16, 2008 in Bahia, Brazil, at
the special meeting of UNASUR, http://unasursg.org/PDFs/Consejos/Consejo-
Suramericano-de-Salud / Estatutos-Consejode-Salud-Suramericano.pdf

54 Created by decision of the Il Regular Meeting of the Council of Heads of State and
Government, in accordance with the Constitutive Treaty of UNASUR, on August 10, 2009
in the city of Quito, http:/ /unasursg.org/PDFs/Consejos/ConsejoSuramericano-de-
Desarrollo-Social / PDF-Consejo-Desarrollo-Social / Estatutos-Consejo-de-Desarrollo-
Social-Suramericano.pdf

55 This means they meet once a year, as that is the term of each UNASUR president;
MERCOSUR has six-month terms.
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the pro tempore presidency, and the councils are in charge of creating
technical groups by thematic area (CDS) or working groups to examine
specific issues (CSS). These councils have a more solid institutional basis
than the RAADH in that they have adopted their own statutes which,
among other things, clearly establish the objectives of these forums.*
This has allowed them to establish goals with a potential impact on the
issues that are the subject of their work.”

As we will see in the next section, during the debates on the
reform of the inter-American human rights system in 2011, discussions
also began on the possible creation of a forum dedicated to the issue
of human rights under the purview of UNASUR. These discussions
led to the establishment of a High-Level Group for Cooperation and
Coordination on Human Rights.

Finally, with regard to the structure of UNASUR, it is worth noting
the First Citizen Participation Forum held in August 2014 in Tiquipaya,
Cochabamba province, Bolivia. In that first meeting of the Forum,
there was a proposal to create thematic councils to address issues like
migration, the environment, human rights, native peoples, peoples
of African descent, sexual diversity, and gender identities, among
others.®® The initiative, while it does reflect to some extent the bloc’s
will to have a policy of public participation, also bears a remarkable
similarity to the MERCOSUR Social Summit, which has been the target
of significant criticism for some years now.” The problem with having

56  As seen in the previous section, MERCOSUR’s RAADH was not given a mandate
with specific content at the time of its creation (CMC Decision 40/2004).

57 In the case of the South American Health Council, for example, its statute
includes among its specific objectives “to identify critical social determinants for
health and promote inter-sectoral policies and actions, such as: food security, a healthy
environment, climate change and others” and the “strengthening of member states’
health care institutions, such as: institutions providing health services, regulatory
institutions, public health institutes and schools, education and training institutions.”
These are two pillars with regard to which a political coordination body like this
one could play an important role. In the case of the Council on Social Development,
its statute establishes as its specific objective “to contribute to the development of
effective social policies in the UNASUR member countries, aimed at consolidating
comprehensive social development.” See, in this sense, the South American Social
Development Council’s charter, point IV(a), http://www.UNASURsg.org/images/
descargas/ ESTATUTOS%20CONSEJOS%20MINISTERIALES%20SECTORIALES/
ESTATUTO%20CONSEJO%20DE%20DESARROLLO%20SOCIAL.pdf

58 See the article on the Forum, http:/ /mesadearticulacion.org/noticias/ concluyo-
este-viernes-el-primer-foro-de-participacion-ciudadana-de-UNASUR-con-una-
directiva-y-propuestas-desde-las-organizaciones-sociales /

59 See Deisy Ventura, “Sociedades efervescentes, governos sem gas,” Le Monde
Diplomatique, Brasil, February 4, 2008, http://www.diplomatique.org.br/artigo.
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http://www.unasursg.org/images/descargas/ESTATUTOS%20CONSEJOS%20MINISTERIALES%20SECTORIALES/ESTATUTO%20CONSEJO%20DE%20DESARROLLO%20SOCIAL.pdf
http://www.unasursg.org/images/descargas/ESTATUTOS%20CONSEJOS%20MINISTERIALES%20SECTORIALES/ESTATUTO%20CONSEJO%20DE%20DESARROLLO%20SOCIAL.pdf
http://mesadearticulacion.org/noticias/concluyo-este-viernes-el-primer-foro-de-participacion-ciudadana-de-unasur-con-una-directiva-y-propuestas-desde-las-organizaciones-sociales/
http://mesadearticulacion.org/noticias/concluyo-este-viernes-el-primer-foro-de-participacion-ciudadana-de-unasur-con-una-directiva-y-propuestas-desde-las-organizaciones-sociales/
http://mesadearticulacion.org/noticias/concluyo-este-viernes-el-primer-foro-de-participacion-ciudadana-de-unasur-con-una-directiva-y-propuestas-desde-las-organizaciones-sociales/
http://www.diplomatique.org.br/artigo.php?id=135

an area dedicated exclusively to public participation is its categorical
separation from the bloc’s decision-making areas. In these summits or
forums, civil society does have a voice and some degree of visibility
(because of its annual format and its “big event” attributes), but they
solely make statements, which tend to be very general due to the variety
of actors present, which may or may not be taken into account by the
States’ representatives.

An effective policy of participation should, on the contrary,
encourage the presence of social movements and civil society at every
one of the decision-making bodies or high-level forums on specificissues,
conducting systematic follow-up broken down by issue, and directly
impacting decisions. In this sense, it is yet to be seen what participation
policy the UNASUR High-Level Group will adopt to address human
rights issues in the region.

After this brief overview of the origins and current status of
MERCOSUR and UNASUR, and to highlight the possible scenarios
of complementarity among the entities of regional human rights
institutions, we will now turn to the different points of overlap between
the debates on reforming the regional protection system and the
evolution and agendas of sub-regional human rights forums. Both the
UNASUR initiatives to create a new mechanism with a human rights
mandate, as well as the analysis of the work and discussions regarding
the inter-American human rights system that came about in the RAADH
warrant special attention. Likewise, while the Conferences of States
Parties to the American Convention on Human Rights held in recent
years may seem to be ad hoc meetings aimed at arriving at a consensus
that was not possible in the OAS, they also deserve mention.

The inter-American system in light of the new
regional human rights institutional framework

UNASUR and the challenge of non-duplication

In tandem with the reform efforts at the OAS, in 2011 discussions
also began on the possible creation of a human rights forum within
UNASUR. This process started with a presentation by Ecuador to create
a South American human rights coordination body and the launching
of a working group to study a proposal on the treatment and promotion

php?id=135. See also Barretto Maia, Bascary, and Kletzel (2013).
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of human rights in UNASUR. This initiative was so closely linked to the
debates happening at the same time with regard to the inter-American
system® that Ecuador’s original proposal emphasized:

“...The organizations dedicated to ensuring observance of human
rights in the Americas have disregarded what their main objective
should be: the promotion and development of mechanisms that help
the social, but above all, human development of all our peoples.
The primary activity of these organizations currently is the receipt
of petitions, analysis and adjudication of cases, but the reality and
needs of our people go way beyond reading an annual report with
recommendations to the States that may or may not be fulfilled.
The creation of a forum focused on the protection, development,
and, above all, practice of human rights at the UNASUR level, is
imperative at this time. !

2

In light of this assessment, it proposed creating an “inter-State”
coordinating body with a view toward addressing human rights
problems in the region that even provided for the potential receipt and
processing of complaints of human rights violations.

Different States and social organizations viewed this proposal with
great concern; they saw it as a push to directly replace the inter-American
system—or at least indirectly by way of de-legitimization—with a new,
different structure within the UNASUR framework. It seemed to aim at
replacing a mechanism composed of independent experts, who, among
other duties, evaluate cases submitted by victims of human rights
violations, with another system with a different approach and made up
of only State representatives.

Demanding the replacement of one forum with another disregards
the fundamental differences between a human rights protection
system like the inter-American system, and an exclusively political
forum or council on the subject. While mechanisms like the latter, such
as the Universal Periodic Review (UPR) carried out in the context of

60 The parallel with the simultaneous discussions on the Inter-American System
is so evident that the proposal by Ecuador highlights that: “To create the South
American human rights coordination body, we will take into account the valuable
recommendations made by the States to the Special Working Group on the functioning
of the Inter-American Commission on Human Rights, approved by the Permanent
Council on January 25, 2012, and which, it would seem, have remained mere recommendations”
(emphasis added).

61 Ministry of Foreign Affairs, Trade, and Integration of Ecuador, Proposal for the
Creation of a South American Human Rights Coordination Body.



the UN Human Rights Council, can contribute in different ways to
improving the situation of such rights, they cannot replace judicial
or quasi-judicial mechanisms made up of human rights experts.®?
The notion of international protection mechanisms is related to the idea
that individuals should have an additional instance of recourse in the
case their fundamental rights are violated, once all domestic remedies
have been exhausted. This international recourse entails a body that is
intended to be separate and independent from national governments.
Although a political forum made up of States could hear complaints
from individuals, their interpretation of said cases would nearly rule
out any possibility of impartiality when it comes to deciding them; nor
would there be guarantees of expertise on the subject on the part of the
political officials who comprised such forums.®

Fortunately, the meetings to study the proposal managed to instill the
idea that any mechanism created in that forum must “avoid duplicating
existing universal or regional normative developments or bodies of
protection, oversight, or coordination.”* After two opportunities for
debate, it was concluded that a useful system for addressing human
rights within UNASUR must, above all, aim to make the most of a
political coordinating body among governments, rather than replace
forums that have worked for decades for the promotion and protection

62  Any assessment of the achievements and potential of a mechanism like the UPR
entails acknowledging the inherent limits of its own nature. It is a mechanism composed
of State representatives, the majority of whom not only lack specific training in human
rights, but furthermore do not tend toward objectivity because the rationale behind
their work is to defend national interests. For this reason, the question as to whether
the Review generates an “assessment undertaken in an objective and transparent
manner of the human rights situation in the country under review, including positive
developments and the challenges faced by the country” (cf. Resolution 5/1 of the
Human Rights Council) principally and exclusively depends on the good will with
which the States participate. In any case, the type of assessment offered by the UPR
is a far cry from the kinds of protection provided by other mechanisms that examine
specific complaints of human rights violations and seek their reparation, in addition to
seeking guarantees of non-repetition of similar violations.

63 The differences between mechanisms made up of State representatives and
judicial or quasi-judicial mechanisms comprised of experts explain how, for example,
in the United Nations human rights system, the treaty bodies and the Human Rights
Council coexist and are considered equally relevant. These two pillars of the UN system
allow for diverse modes of action and response. One is predominantly technical, quasi-
judicial, aspires to be independent, and is open to individual complaints from victims
of human rights violations; the other is inter-governmental and has objectives that are
more closely linked to political coordination and cooperation, as well as the handling of
large-scale crises (Barretto Maia, Bascary, and Kletzel 2013).

64  See the minutes from Meeting I of the Working Group to Study a Proposal for the
Treatment and Promotion of Human Rights in UNASUR, paragraph 3.
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of human rights in the region. Thus, it was suggested that a High-Level
Group for Cooperation and Coordination on Human Rights be created
within UNASUR. According to the final minutes of the second meeting,
“...this body would be in charge of coordinating cooperation among
the States so that they may fulfill their obligations to promote, protect,
guarantee, respect, and develop human rights by way of joint strategies
and actions to strengthen their public policies, in keeping with their
realities.”®® The themes they chose to prioritize in this forum included:
strategies to promote inclusion and respect for the rights of persons with
disabilities; to promote national mechanisms to prevent and eradicate
torture; to guarantee the rights of persons deprived of liberty; and “to
strengthen the view of economic, social, and cultural rights as a pillar
of national strategies for economic and social development.”® This
proposal was approved by the Heads of State at the Paramaribo meeting
held in late August 2013.

Although the risk of duplicating the inter-American system was
averted, how this inter-governmental forum will turn out remains to
be seen. In its first year, Peru held the chair but did not call a meeting.
Considering the impetus around its creation, it is surprising that it has
still not been put into operation, thus raising some questions as to the
forum’s concrete relevance.

The reform of the inter-American human rights
system on the agenda of permanent and ad hoc
political blocs

By the end of 2012, debates on the IACHR began to increasingly show
up on the RAADH agenda as well. Given the back and forth in the
discussion on the powers of regional protection bodies, at the IV Special
Meeting in Brasilia the Uruguayan delegation proposed adopting a
declaration of support for the inter-American human rights system.”

65  See the minutes from Meeting II of the Working Group to Study a Proposal for the
Treatment and Promotion of Human Rights in UNASUR, January 17-18, 2013.

66 Ibid.

67 The draft declaration, prepared with the support of the members of civil society
present, highlighted the principles of autonomy and independence of the system'’s
bodies, underscored the concrete impacts of the IACHR and Court both in times of
dictatorship as well as democracy, and stressed the complementarity between forums
like the RAADH and the work of regional human rights protection bodies. See Annex
VIII, Minutes of the IV RAADH Special Meeting, Brasilia, November 2012.



At the time, however, high-level authorities from Brazil and Argentina
were not present, having delegated the forum to lower-ranking officials.
And Venezuela, which had just been incorporated as a permanent
member of the blog, sent an official who did not have decision-making
authority.®® Given this scenario and the fact that it made it impossible
to have any profound political discussion leading to a regional position
on the matter, it was agreed that Uruguay would call a special meeting
to discuss the RAADH’s position on the situation of the inter-American
system prior to the OAS Special General Assembly scheduled for March
2013.%

This was how the V Special Meeting of the RAADH ended up with
just one item on the agenda: the current situation of the IACHR. By that
time, the “Guayaquil Declaration”—made at the I Conference of States
Parties to the American Convention on Human Rights, convened by
Ecuador—had already been made public.”” The Guayaquil initiatives
and the decisions of the MERCOSUR body’s special session thus ended
up completely overlapping.

The Conferences of States Parties to the American Convention on
Human Rights warrant special attention as ad hoc forums for political
coordination, given the difficulties some States faced when trying to hold
certain debates in the OAS setting. The Guayaquil meeting, convened in
March 2013, was the first, and from then until January 2015, there were
five more.”

The proposal by Ecuador to hold Conferences reserved for only
those States party to the American Convention sought to focus the
debates on the inter-American system just among those it considered
were its legitimate actors, meaning those bearing a full relationship to
the system’s bodies by virtue of having ratified its treaty framework. The
call for this meeting, intended to exclude the United States and Canada

68 Venezuela became a permanent member of MERCOSUR in mid-2012. Particularly
deserving of criticism is the fact that, one week later, Venezuela decided to denounce
the American Convention on Human Rights. Despite its new status as a permanent
member of the bloc, no significant political processes were generated to reverse a
decision that does nothing other than weaken the international protection available to
the people under that country’s jurisdiction.

69  Seein this respect, Minutes of the IV RAADH Special Meeting, Brasilia, November
2012.

70  The I Conference of States Parties to the American Convention on Human Rights
was held on March 11, 2013.

71 At the time this article was completed, four conferences had been held: March
2013 in Ecuador; May 2013 in Bolivia; January 2014 in Uruguay; May 2014 in Haiti; and
December 2014 in Uruguay.
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from its discussions,” clearly represented one of the core issues of the
reform process: the changes in the geopolitical scenario and the intention
of some States of the South to distance themselves from the sphere
of US influence, which they saw reflected in the agenda and working
methodology of the Inter-American Commission on Human Rights
and, in particular, the work done by its Special Rapporteur for Freedom
of Expression. Thus, the key issues addressed, first at the meeting in
Guayaquil and then in the special session of the RAADH in Montevideo,
were: the supposed imbalance between efforts to protect and to promote
human rights entrusted to the IACHR; the system’s sources of financing;
the work done by the Office of the Special Rapporteur for Freedom of
Expression; the make-up of the Commission; and finally, the need to
reevaluate the location of the IACHR’s headquarters.

Even though it was feared that the IACHR’s basic competencies
might be affected by the discussions being held in these spheres far
removed from the OAS Permanent Council, their outcome did not end
up confirming that scenario. Nor did these forums reach the necessary
consensus to do any damage to the JACHR’s work. The Guayaquil
Declaration, later taken up again at the 5th Extraordinary Session of
RAADH, achieved only balanced commitments. For example, instead
of adopting any decision that might weaken the work done by the
only Special Rapporteurship, it opted to highlight that all thematic
rapporteurships must have the necessary resources to fully do their
jobs. Likewise, once the Declaration passed the filter of MERCOSUR,
this generated an interesting scenario of opportunity, previously
unexploited, in which “overcoming existing difficulties with regard
to the implementation of decisions and progressive incorporation
of the standards set by the bodies of the inter-American system” was
incorporated as a priority topic for action by the RAADH.

Indeed, the 44th OAS Special General Assembly on the process of
“strengthening” the JACHR was unquestionably a turning point for
all debate scenarios. As we will highlight, despite different attempts to
continue the discussion regarding the Commission’s key powers, such
as the possibility of granting precautionary measures, the session’s
final resolution held firm against these attacks, closing the door
almost completely on an atmosphere conducive to weakening regional
protection bodies, at least for the time being.

72  Neither the United States nor Canada has ratified the American Convention. The
US signed it in 1977, but never ratified it.

73  See Minutes of the V Special RAADH, held in Montevideo on March 14, 2013.



Because this is a political process and, as a result, is flexible by
nature, the Special [General] Assembly of March 2013 cannot be viewed
as a definitive end to all discussion related to reforming the agenda and
work methodology of the IACHR and the Court. The formal outcome
of the process to some degree implies that the scenario is fraught with
tension and discussion around the role of the inter-American system in
the region. In fact, after the final resolution of the process in the OAS,
there were still several instances of debate in which attempts at system
reform remained on the agenda, but with little backing to achieve any
concrete impact.

Thus, with less political support than the discussions in Guayaquil,
and an unfavorable scenario for taking these matters to the Permanent
Council of the OAS, Bolivia convened the 2nd Conference of States Parties
to the American Convention in mid-March 2013. The agenda was once
again marked by discussions on the universality of the inter-American
system,” with the paradoxical absence of any efforts with regard to
Venezuela's situation, which at that point could still have retracted its
decision to denounce the American Convention. The other main areas
of work were the issue of the location of the Commission’s headquarters
and its sources of financing. These matters were again addressed in the
next two sessions of the RAADH in June and November 2013, but with
no major announcements or conclusions.

The debate on whether to transfer the headquarters gained some
momentum around the III Conference of States Parties in Montevideo
in January 2014. At that meeting participants analyzed the report,
Budgetary, Regulatory, and Functional Challenges of Changing IACHR
Headquarters, put out by the Working Group composed of Uruguay
and Ecuador at the II Conference held in Cochabamba.” The debates
prior to the conference indicated that a specific decision was feasible.
However, the proposal showed weaknesses in the two main points
used to sustain the viability of the change of headquarters, namely, the

74  The discussions on the universality of the inter-American system refer to the fact
that countries such as the United States and Canada, among others, have not ratified the
American Convention on Human Rights.

75 In contrast to the contents of this report, any evaluation of a possible change of
headquarters should take into account all factors — positive and negative — related
to such a transfer, including not only legal, economic, and budgetary aspects, but
also the impact on the visibility of the IACHR’s work and accessibility to victims,
user organizations, and media. The consequences of a potential transition on the
Commission’s daily work should also be weighed, so as to ensure that this does not
weaken or distract from its capacity to act and react to the human rights problems in the
region.
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legal® and budgetary scenarios.”” For this reason, they did not muster

the consensus needed to achieve any concrete progress on the matter.
The meeting culminated in the adoption of the Montevideo

Declaration, which on this point” resolved: to continue the debate on

76  With regard to the legal scenario, the report indicates that the IACHR headquarters
is not defined in the Convention, but rather in Article 16 of the IACHR Statute, whereby,
to move the body, that instrument must be amended by decision of the OAS General
Assembly. However, a comprehensive, balanced reading of the language of the
Convention, the Rules of Procedure, and the Statute, shows that any amendment to the
Statute must be initiated by the IACHR as a prerequisite to be debated and approved by
member states at the OAS General Assembly. This, in view of Article 39 of the American
Convention on Human Rights, which states that “the Commission shall prepare its
Statute” and “shall submit [it] to the General Assembly for approval.” For its part, the
IACHR Statute, in Article 22, establishes that: “The present Statute may be amended by
the General Assembly.” See the document entitled “Los limites juridicos a las reformas
al Estatuto de la Comisién Interamericana de Derechos Humanos (CIDH),” prepared by
a group of jurists in the region on proposals to amend the inter-American human rights
instruments in the process of Reflection on the Workings of the Inter-American Commission
on Human Rights with a View to Strengthening the Inter-American Human Rights System.

77  The report prepared by the Working Group lacks any precision with regard to
the budgetary information presented. In order for this information to be of use for the
process of deliberation over moving the headquarters, it should provide, at a minimum,
detailed information on the costs/benefits of moving.

78 In other matters, it was decided: (a) Universalization: to instruct the OAS General
Secretariat to undertake a study to analyze the legal impediments faced by those
States that are not parties to the Convention with regard to their incorporation into
the inter-American system and to propose potential practical solutions (paragraph
7); to realign the make-up of the Special Committee of Ministers of Foreign Affairs in
representation of the following regions: South America (Uruguay and Ecuador), the
Caribbean (Haiti), Central America (Guatemala) and North America (Mexico, pending
confirmation), so that it shall, with assistance from the OAS General Secretariat, fulfill
its commitment to approach States that are not parties to the American Convention,
with a view to finding alternatives that allow for their accession to the Pact of San José¢,
Costa Rica. The Committee shall be coordinated by Uruguay until the IV Conference
of States Parties, whereby it must propose actions to achieve the universalization of the
system (paragraph 5); to have the Special Committee of Ministers of Foreign Affairs
further dialogue with the OAS member states that are not part of the inter-American
human rights system and, to that end, in particular continue the contacts initiated
with the CARICOM Chair pro tempore, with a view toward seeking alternatives for
its incorporation into the system (paragraph 6); to pursue the efforts begun to expand
consultations with the remaining member states that are not parties to the inter-
American system and with organized civil society as provided for under operative
paragraph 1 of the Guayaquil Declaration (paragraph 8); (b) Rapporteurships: to
establish an open-ended Working Group to identify and recommend a new institutional
framework for the current IACHR Rapporteurship structure (paragraph 10); (c) Rules
of Procedure of the Conference: postpone addressing the issue of the Rules of Procedure
of the Conference of States Parties to the American Convention on Human Rights until
the next Conference (paragraph 12); (d) Link with other regional forums: to recommend
that State Parties that are members of UNASUR submit a report on progress achieved at
the Conferences of States Parties to the American Convention on Human Rights during



the change of headquarters and further expand on the Working Group’s
report on the legal, political, budgetary, regulatory, and functional
aspects, among others, and to analyze the best alternatives, in keeping
with the existing normative framework, to determine the consequences
and requirements of an eventual change of headquarters; to invite States
to offer to permanently host the IACHR; and to invite the Commission
to hold its sessions in the States Parties to the American Convention.

This was again addressed at the IV Conference of States Parties in
Haiti,” held nearly in parallel to the meeting of UNASUR, and just days
before the OAS General Assembly in Paraguay.® The final declaration
of that Conference included several provisions that took aim at the
independence and autonomy of the IACHR. Those provisions were
not upheld in the General Assembly (GA) of Asuncién, the forum that
could have made them a reality. For example, the declaration urged the
GA to resolve that the IACHR hold sessions outside its headquarters
and promoted the creation of an exclusive fund for receiving extra-
budgetary contributions assigned according to a work schedule with
previous approval from the States.

Different social organizations in the region announced their
opposition to the terms of this declaration.®! Even several of the States
that had accepted the Haiti Declaration rejected the language when it
came to negotiating the text for an OAS document. In this scenario,
Brazil, Peru, and Argentina negotiated the consensus needed to finally
approve a resolution that did not jeopardize the powers or decision-
making abilities of the Inter-American Commission, and recommended
new steps to be taken toward constructive strengthening.

The direction taken in debates on the inter-American system
henceforth will depend on the role played by the system’s different actors
in the construction of a strategic, proactive agenda for its core issues,
lines of action, and alliances. This agenda should also provide for the
dynamics of interaction and cooperation with new sub-regional human
rights mechanisms. This last point will be the subject of the next section.

the next meeting of UNASUR Heads of State and other meetings of heads of state.
See the III Conference of States Parties to the American Convention on Human Rights,
Montevideo Declaration, January 22, 2014.

79  The IV Conference of States Parties was held May 26-27, 2014.
80 The General Assembly was held June 3-5, 2014 in Asuncién, Paraguay.

81 See in this regard, Statement by the International Coalition of Organizations for Human
Rights in the Americas on the occasion of the General Assembly in Paraguay. CELS signed that
statement.
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Coordination and complementarity
of mechanisms: opportunities and challenges

The possibilities for effective coordination between the mechanisms and
forums we have referred to throughout this chapter will depend, above
all, on a precise understanding of the nature, the historical trajectory,
and the institutional characteristics of each of these forums.

The new initiatives for regional integration in Latin America have
represented the flip side of the crisis of legitimacy faced by the OAS.
In this context, the creation of forums to address human rights issues
within MERCOSUR and UNASUR has been largely linked to the idea
that “the human rights problems in Latin America should be resolved in
Latin America,” a region that has its own historical and political identity.
This notion, while clearly legitimate in origin, has nevertheless been
used in recent years as an argument to undermine the legitimacy of the
inter-American human rights system by way of a questionable—at the
very least—reassessment of the work done by this regional protection
mechanism.

This disregards the differences between the inter-American
system—effective and prestigious—and the OAS itself—which is highly
discredited and ineffective—and with respect to which this regional
protection mechanism is politically and institutionally independent
from the latter.*?

Although the inter-American system consists not only of the
IACHR and the Inter-American Court of Human Rights, but also of all
the actors that actively contribute to its effective operation, including
States, civil society organizations, and victims of violations, the system
is independent and separate from State governments. Therefore, even
though in its first decade the IACHR was influenced by the situation
in Cuba and the Dominican Republic in the context of the Cold War
and the fight against communism led by the United States, the work
undertaken in the seventies and eighties in Latin America has made the
mechanism an essential tool for the promotion and protection of human
rights in the hemisphere.®

82 It has been said, and rightly so, that the inter-American system is the jewel of the
OAS. See in this respect, Barretto Maia, Bascary and Kletzel (2013: Chapter VI).

83 References to a variety of emblematic cases that managed to resolve this tension
can be found in Chapter VI, “Debates actuales sobre la institucionalidad regional en
derechos humanos. El futuro del sistema interamericano y las nuevas dindmicas de
integracién en América Latina,” in particular, Section 2, “Un poco de historia” (Barretto
Maia, Bascary, and Kletzel 2013).



Furthermore, as pointed out previously, it is a mechanism made
up of independent human rights experts who evaluate cases submitted
directly by victims of violations, pursuant to regional treaties on the
subject. In other words, the inter-American system is an infernational
human rights protection mechanism with a regional human rights tribunal
and it functions as a recourse for individuals or groups to demand their
rights when these have been trampled on by their own State, after having
exhausted all possible domestic remedies. It is, moreover, a system that
mobilizes active collaboration by the different actors that comprise it, and
who have acknowledged its importance over decades, namely, States,
human rights organizations, victims, and their representatives. This
type of regional institutional framework takes decades to come together.
A system like the inter-American one cannot likely be replicated from
scratch, because any attempt to do so would risk losing a wealth of now
broadly accepted standards, which are both recognized and applied in
the American States, especially in Latin America.

This of course does not preclude the creation of other forums or bod-
ies that are complementary to the inter-American system. In this sense, it
could be said that the potential of both the RAADH, as well as the recently
created UNASUR High-Level Group for Cooperation and Coordination
on Human Rights, lies precisely in the fact that they are something that the
inter-American system is not. They constitute inter-governmental forums
in which government representatives participate, thus allowing them to
address specific ways of ensuring rights at the domestic level. These are
settings that facilitate public policy decisions in a region that shares a long
history, and whose countries therefore often face similar problems. There-
fore, the exchange of experiences is pertinent, as is the establishment of
common guidelines and even regionally coordinated policies.

To the extent that there is political will to endow these forums with the
necessary expertise and political hierarchy,* the RAADH in MERCOSUR

84  The sub-regional forums with specific human rights mandates suffer from a lack of
hierarchy, meaning the States end up being represented, not by secretaries or ministers
of human rights, but by their assistants or embassy officials from the host country, who
do not have the authority to make decisions or hold debates of great political impact.
This situation is a recurring problem in the RAADH, to the point that it was the subject
of forceful criticism by the Uruguayan delegation during the special session in Brasilia
in 2012, and again at the XXIII Regular Session in Montevideo in 2013. According to
the minutes of the XXIII RAADH, “the delegation of Uruguay [called upon] member
and associate states to prioritize the RAADH as debated at the special meeting held in
Brasilia, whereby the States shall make their best effort to send their highest authorities
on human rights issues” in order to respond to “the need to have the greatest support
possible in this arena.” The minutes can be accessed at http:/ /www.mercosur.int/
innovaportal/v/383/1/secretaria/ busqueda_avanzada
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and the UNASUR High-Level Group can be seen as an opportunity to
systematically address issues like the efficacy and effectiveness of public
policies in guaranteeing rights; the design of indicators for evaluation and
monitoring at different levels of disaggregation; the identification of best
regional practices with the involvement of government agencies in charge
of policy formulation and implementation; the status of compliance with
decisions by regional and international human rights bodies; and the
policies for citizen participation and oversight of state action.

In the MERCOSUR setting, the work done in recent years by the
RAADH offers some examples of how this potential can be explored,
while following and making use of the body of standards and
recommendations accumulated by the inter-American system in the
past decades, and in coordination with UNASUR.

The most relevant of these may be the request for advisory opinion
on the rights of migrant children, made by the States of MERCOSUR to
the Inter-American Court of Human Rights. At the XVIII RAADH, at the
urging of the Nifi@Sur Standing Committee, the States parties decided to
lead that initiative, expressing their concern for the grave situation faced
by children and adolescents who migrate for economic, social, cultural,
or political reasons in the hemisphere, a phenomenon that continues to
occur despite significant progress made to bring migration regulations
into line with standards of international human rights law. In requesting
that the Court interpret the content of the American Convention,
deciding on matters such as procedure, the system of guarantees to be
applied, standards, protection measures, States’ obligations, guarantees
of due process, and the principle of non-refoulement in the case of child
migrants, the States of MERCOSUR deemed that this mechanism’s
efforts could contribute to bringing their legislation, migration policy,
and child protection policy into line with regional standards.®

The request was drafted with technical assistance from the IPPDH
and approved at the XIX RAADH in April 2011 in Asuncién, Paraguay.®

This is a risk that must also be contemplated when it comes to the UNASUR High-
Level Group, perhaps even more so as it is a forum with a much larger membership,
which makes it harder to coordinate both officials’ agendas as well as the decision-
making process. In any case, if the States want these forums to be relevant for debate
and decision on human rights issues, ’fhey must ensure they have representation at the
highest level.

85 The primary issues highlighted in the request were: procedures, system of
guarantees, enforcement standards, protection measures, States’ obligations, guarantees
of due process, and the principle of non-refoulement in the case of migrant children.

86 The request can be accessed at http:/ / www.corteidh.or.cr/solicitudoc/ solicitud _
eng.pdf


http://www.corteidh.or.cr/solicitudoc/solicitud_eng.pdf
http://www.corteidh.or.cr/solicitudoc/solicitud_eng.pdf

In October 2013, a public hearing was held on the request for an advisory
opinion, with the participation of not only representatives from the
MERCOSUR States, but also the delegations from Mexico, Guatemala,
Costa Rica, the Dominican Republic, and Panama, and representatives
from the Office of the UN High Commissioner for Refugees (UNHCR),
Unicef, and the International Organization for Migration (IOM), among
other organizations.”” After submitting this request, the IPPDH began
preparing a draft protocol on assistance to migrant children in the
region.®

On August 19, 2014, the Inter-American Court issued Advisory
Opinion 21/14 on the Rights and Guarantees of Children in the Context of
Migration andfor in Need of International Protection.’ The document
underscores the limits of States’ discretion to determine migration
policy, pursuant to their international human rights commitments,
international humanitarian law and refugee law. Among other issues, it
clarifies that States’ obligations with regard to human rights apply to all
individuals under their jurisdiction, without discrimination of any kind,
and therefore the cause, motive, or reason for which a person may be in
a State’s territory is irrelevant.

Theinterpretation provided by the Inter-American Court clarified the
negative and positive obligations of States in relation to child migration,
taking into account the duty to protect and the principle of the child’s
best interest. The Advisory Opinion specifies that States’ obligations
include the establishment of procedures to identify migrant children’s
needs for international protection. It also provides for the principle of
non-deprivation of liberty of children owing to their irregular migratory
situation, and specifies the content of due process guarantees that are
applicable to them, and the features that comprehensive protection
measures must have when it comes to child migrant rights,” as well as

87  Avideo of the hearing can be accessed at http:/ /vimeo.com /76568701
88 See the minutes of the XXIV RAADH, held in November 2013 in Caracas.

89 Inter-American Court of Human Rights, OC-21/14, http:/ /www.corteidh.or.cr/
docs/opiniones/seriea_21_eng.pdf

90 The Court deemed that liberty is the rule while the immigration situation is
decided or safe voluntary repatriation is implemented, and the measures to be decided
should not be conceived as alternatives to detention, but rather as measures whose
main objective must be the comprehensive protection of rights, in keeping with an
individualized assessment and the best interest of the child. The Court held that the
measures to be adopted must be provided for under the domestic law of each State and
the procedures for their implementation duly regulated.
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the guarantees for their application.”® The Court sets forth, furthermore,
a broad definition of the principle of “non-refoulement,”*? and a series
of procedures to ensure the rights of children seeking asylum. Finally,
the document lays out specific content in terms of children’s right to
family life in the context of proceedings to expel or deport their parents
for migration reasons.”

The initiative is an excellent example of the harmony that can
be achieved between the work done by an inter-State forum, like the
RAADH, and a mechanism of international human rights protection,
such as the Inter-American Court. It is about taking advantage of the
powers these bodies have to develop and systematize precise human
rights standards—based on a vast set of cases, extensive case law, and
numerous reports—for the priority issues on their agendas. This type of
coordination contributes, on the one hand, to a back-and-forth between
the thematic agenda of the inter-American system and the priorities of
the democratically elected governments of the region, thus acquiring
greater legitimacy. On the other, it allows governments to qualitatively
enhance their public policies by way of adapting them to international
human rights law.

Indeed, an encouraging fact about the crossover between the
discussions held in these forums and the work done by the bodies
of the inter-American system is that, in 2013, the Inter-American
Commission asked the RAADH to give it Permanent Observer status
in its meetings. This has, for example, allowed Commissioner Rosa
Maria Ortiz to participate in some of the RAADH sessions.” It remains

91 The States must: guarantee a competent administrative or judicial authority;
take into account the views of the children concerning their preference; ensure the
best interest of the child is a primary consideration when making the decision; and
guarantee the right to a review of the decision where it is considered that it is not the
appropriate or the least harmful measure.

92 The Court deems, in this sense, that in each context the content of the principle
of non-refoulement recognizes a material and individual scope of application, and has
specific correlative obligations that must be understood as complementary in nature. In
the terms of the pro homine principle, Advisory Opinion OC-21 establishes that the States
must make the most favorable interpretation for the effective enjoyment and exercise of
rights, applying the provision that grants the greatest protection to the person.

93 The Advisory Opinion establishes that any administrative or judicial body that
must decide on family separation owing to expulsion based on the migratory status of
one or both parents must undertake an analysis that weighs the particular circumstances
of the specific case and guarantees an individual decision, prioritizing in every case the
child’s best interest.

94 For example, one of the remarks by the commissioner is contained in the
minutes of the XXIII RAADH, SAM/GestDoc/PubWeb.nsf/OpenFile?OpenAgent&b



to be seen whether this presence will have the potential to catalyze a
decision by the V Special RAADH to prioritize solving current obstacles
to the implementation of decisions and the progressive inclusion of the
inter-American system standards into the public policies of the bloc’s
countries.”

Another recent case of complementarity happened between
MERCOSUR and UNASUR in the context of the institutional rupture of
June 2012 in Paraguay. The ousting of President Fernando Lugo Méndez
prompted a rapid political reaction from the highest levels of both sub-
regional blocs. Once Lugo’s impeachment became a reality with such
unprecedented speed,” both UNASUR and MERCOSUR decided to
suspend Paraguay from their forums and mechanisms.” UNASUR
formed a High-Level Group to Monitor the Situation in the Republic
of Paraguay, which centered its mandate on ensuring observance of
the country’s political guarantees, with particular focus on the need for
impartial elections—a requirement for the country to be reincorporated
into the bloc.”®

In the realm of MERCOSUR, the IPPDH presented an innovative
document at the Presidential Summit in Mendoza, with proposals for
actions to be taken on the human rights front in this context, including
the possibility of the Institute monitoring the situation in Paraguay.
The mandate for the IPPDH to compile and organize information
on the human rights situation in that country was granted at the XX
RAADH in Porto Alegre,” whereby the Institute sent three reports to the

ase=SAMY%5CGestDoc%5CDocOficOArch.nsf&id=1CFFA876 AE9A CF0C83257CC300
634609&archivo:RAADDHH_ZOlS_ACTAOl_ES.pdf

95 See in this regard, the minutes of the V RAADH, held in Montevideo on March 14,
2013.

96  The ousting of then President Fernando Lugo by the Paraguayan Congress became
official on June 22, 2012, one week after the massacre of Curuguaty, and did not apply
the necessary guarantees of impartiality and due process. See the press release issued
by CELS on that occasion, http:/ /www.cels.org.ar/ comunicacion/index.php?info=det
alleDoc&ids=4&lang=es&ss=46&idc=1516

97 In fact, in response to the imminent impeachment, UNASUR managed to send a
preventive mission of foreign ministers to Asuncién, which, as it is known, did not have
the desired effect.

98 This is revealed by the public statements made by Group Chairman Salomén
Lerner from Peru. See, for example press release, http://www.telesurtv.net/
articulos/2012/07 /24 /unasur-exige-elecciones-democraticas-y-transparentes-en-
paraguay-7740.html

99 See IPPDH article in this regard, http://www.ippdh.MERCOSUR.int/
cooperacion-MERCOSUR-con-haiti-en-derechos-humanos /
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MERCOSUR High-Level Authorities as well as to the UNASUR High-
Level Group. '®

The case of Paraguay shows existing potential in terms of
complementarity between the two blocs, in which the capabilities of a
technical MERCOSUR institution, with a permanent headquarters and
its own resources, are put to use to strengthen initiatives by UNASUR.
And this further sheds light on an overlapping issue, which is the
possibility that these regional institutions develop a human rights-
based approach with regard to impactful political decisions that they
make, putting in motion the specific mechanisms they have created for
that purpose. With a view toward future crises, the Paraguayan case has
established the precedent of having support from the IPPDH to provide
status reports as part of the resources available to leaders for decision-
making purposes at the regional level.

Another institutional coordination initiative worthy of mention is
the establishment at the end of 2011, under the purview of the RAADH's
Permanent Commission on Memory, Truth and Justice, of a technical
group for collecting data, information, and archives on repressive
coordination throughout the Southern Cone and, in particular, on
Operation Condor.'™® The work done by this group, with technical
support from the IPPDH, culminated in the drafting and publication
in September 2013 of the first Archival Guide to Operation Condor.'?
This Guide, written according to international standards for archival
description, compiles information on the content and criteria for
accessing more than 100 documentary collections held in institutions
in Argentina, Brazil, Chile, Paraguay, and Uruguay. The goal of this
project is to contribute to the processes of truth, memory, and justice
in the region, while strengthening the policies associated with the
identification, organization, and accessibility of public archives kept by
the governments of the Southern Cone region.'®

This is yet another action that is clearly complementary to the inter-
American human rights system. While the inter-American system has,

100 See IPPDH activity report included in the minutes of the XXIII RAADH, held in
2013 in Montevideo, http://www.mercosur.int/innovaportal/v/383/1/secretaria/
busqueda_avanzada

101 See the minutes of the XX RAADH held in Montevideo in November 2011, http:/ /
www.ippdh.mercosur.int/backend/ Uploads/ Actas-XIX-a-XXII-RAADDHH.pdf

102 The Archival Guide is available at http://www.ippdh. MERCOSUR.int/
ArchivoCondor

103 See the IPPDH’s press release on the Guide’s presentation, http:/ / www.ippdh.
mercosur.int/ Novedad /Details /70126
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over the decades, contributed to providing reparations to numerous
victims of crimes against humanity and established valuable standards
that have then been applied by national courts, the Archival Guide
provides governments and civil society with a practical tool for finding
invaluable information on the coordinated repression that took place in
the Southern Cone, which may have an important impact on the search
for truth and justice.

By way of conclusion

The examples presented in the previous section show that there has
been an incipient effort by MERCOSUR in recent years to coordinate its
human rights work with other specific mechanisms in the region. One
example was the effort to cooperate with initiatives started by UNASUR,
such as in the case of the disruption of democracy in Paraguay. Another
was the request for an Advisory Opinion by the Inter-American Court
on child migrants submitted by a group of States, highlighting possible
complementary forms of action between the RAADH and the inter-
American system. The IACHR has also given signals in this regard, for
example, by becoming a permanent observer of the RAADH.

In any case, there continue to be clear challenges to the effective con-
solidation of these trends, including the creation and institutionalization
of channels for dialogue amongst the different forums and mechanisms
to facilitate their coordination and joint strengthening.

Furthermore, while social organizations of the region have a role
to play in pushing a strategic agenda to channel the potential of sub-
regional mechanisms and finally put to rest the threat of replacing or
duplicating other human rights mechanisms, practices must be put into
place to provide incentives for citizen participation in the RAADH and
the new UNASUR High-Level Group.

The creation of a UNASUR Citizen Participation Forum would seem
to indicate that sub-regional bodies have yet to internalize the idea that
large-scale social summits cannot be the sole source of truly participatory
integration. Both blocs appear to still lack a solid willingness to prioritize
participation in decision-making arenas and in specific high-level
debates. This can be seen in the RAADH, despite the aforementioned
progress, in the persistence of several problems.!® In UNASUR, the

104 We are referring to practices such as the lack of advance notice about dates and
locations of meetings; the absence of a single page where minutes of the meetings can
be accessed; the confusing wording of documents, which makes it difficult to track the
activities carried out and agreements signed at each session; the unjustified delays,
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establishment of the Participation Forum seems to reproduce a concept
of participation similar to the one MERCOSUR has historically had,
which creates a parallel setting to decision-making arenas without
any policy of participation in its framework. This situation demands
increased attention from States and civil society with regard to the
new High-Level Group for Cooperation and Coordination on Human
Rights, whose practices must ensure the effective participation of social
organizations and movements, particularly in its plenary sessions.

In any case, in order to truly carry out a strategy of complementarity
and coordination among distinct actors of the regional human rights
institutional framework, the different pieces in play must, above all,
accept and maximize the differences between the inter-state forums
for political coordination and the supranational mechanisms that
safeguard and protect human rights. Part of this process requires
acknowledgement of the accomplishments of decades of effort put
forth not only by the Inter-American Commission and Court, but also
by the victims, social organizations, and States themselves, which
have many times transformed the standards set by the inter-American
system into national policies aimed at enhancing the human rights of
their inhabitants. To be sure, taking proper advantage of the potential of
new regional MERCOSUR or UNASUR structures that have an impact
on human rights will require focusing efforts to generate opportunities
for coordinated action and reaction that complement the long-standing
work done by the inter-American system.
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Summary

This chapter aims to describe the current funding situation of the
inter-American human rights system (the inter-American system) by
analyzing the OAS Regular Fund and voluntary contributions from
States. It will seek to examine changes in States’ commitments to
funding for the inter-American system following the conclusion of the
“strengthening process” that took place from 2011 to 2013. During this
process, OAS member states provided, inter alia, criticism and proposals
on the operations model and actions of the bodies of the system. Brazil’s
commitment to the inter-American system’s funding will be used as a
case study for this analysis. We thus intend to show the inconsistencies
between member states’ rhetoric during the process and their financial
contributions, which has resulted in the precarious budget situation the
inter-American system currently faces.
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Introduction

The financial sustainability of the bodies of the inter-American human
rights system (the inter-American system)—the Inter-American
Commission on Human Rights (IACHR) and the Inter-American Court
of Human Rights (the Court)—has deteriorated over recent decades,
thus compromising their ability to fully discharge their duties. This
issue, a subject of ongoing debate at the Organization of American
States (OAS),! requires a serious and effective response from the states
and the entities committed to the protection and promotion of human
rights in the hemisphere. OAS member states? have a special role to play,
as they assumed clear human rights responsibilities when they joined
the Organization.’ These include a commitment to the system’s bodies,*
which entails ensuring that they have the means they require to operate.

Currently, both the IACHR and the Court operate with
approximately half of the resources they need to be fully operational.
In 2010, both bodies established short-, medium-, and long-term
objectives® to ensure that their resources would be sufficient to fund all
of their activities and guarantee enhanced performance of their duties.
The IACHR indicated that as of 2014, it would require a budget of

1  AG/RES. 2761 (XLII-O/12); AG/RES. 2672 (XLI-O/11); AG/RES. 2601 (XL-
0/10); AG/RES. 2522 (XXXIX-O/09); AG/RES. 2409 (XXXVIII-O/08); AG/RES. 2290
(XXXVII-O/07); AG/RES. 2227 (XXXVI-O/06); AG/RES. 2128 (XXXV-O/05).

2 The OAS currently has 35 member states: Argentina, Bolivia, Brazil, Chile,
Colombia, Costa Rica, Cuba, Ecuador, El Salvador, United States of America, Guatemala,
Haiti, Honduras, Mexico, Nicaragua, Panama, Paraguay, Peru, Dominican Republic,
Uruguay, and Bolivarian Republic of Venezuela, Barbados, Trinidad and Tobago,
Jamaica, Grenada, Suriname, Commonwealth of Dominica, Santa Lucia, Antigua and
Barbuda, Saint Vincent and the Grenadines, Commonwealth of the Bahamas, Saint Kitts
and Nevis, Canada, Belize, and Guyana.

3  The principles found in the Charter of the Organization of the American States, the
American Declaration of the Rights and Duties of Man, and the American Convention
on Human Rights.

4 The Charter of the OAS created the Inter-American Commission on Human Rights
(TACHR) (Article 106), whose mandate applies to all States Parties to the American
Convention on Human Rights. For those States that have not ratified the American
Convention, the petitions system is based on the American Declaration of the Rights
and Duties of Man (Article 51 of the Rules of Procedure of the IACHR). The Inter-
American Court only receives petitions related to States that have ratified the American
Convention and recognize its adjudicatory jurisdiction.

5  The Inter-American Court defines short term as a period of one to three years;
medium term as four to six years; and long term as seven to ten years. Corte Interamericana
de Derechos Humanos, Necesidades Financieras (corto, mediano y largo plazo), May 12, 2010,
accessed August 20, 2014, http:/ /scm.oas.org/ pdfs/2010/ CP24463.pdf



around US$24,787,000.° In 2013, however, the IACHR operated with a
total budget of US$11.1 million (Annex 1). As for the Court, it predicted
that as of 2014 it would need US$10 million to be able to operate at full
steam.” In 2013, it only received US$5.2 million in funding (Annex 2).

Funding for the inter-American system currently comes from two
types of funds: the “Regular Fund,” from which OAS budget resources
are allocated to bodies of the inter-American system,® and “Specific
Funds,”? which are voluntary and may come from member states,
observer states,'® and other institutions.

This chapter aims to describe the situation of these two sources
of funding of the inter-American system. Specifically, it will analyze
fluctuations in funding during and after the so called “strengthening
process”—launched in 2011 and concluded in 2013—in which member
states expressed their criticisms and made proposals regarding the inter-
American system’s operations and scope, including its funding (Salazar,
2014). The process can be considered the latest framework for discussion
on this issue. The intention is to thereby reveal the contradictions
between member states’ discourse in this process and their financial
contributions, which result in the inter-American system’s precarious

6 Inter-American Commission on Human Rights Strategic Plan 2011-2015, Part III,
pp. 148-152, accessed December 21, 2014, http:/ /www.oas.org/en/iachr/docs/pdf/
IACHRStrategicPlan20112015.pdf

7 Corte Interamericana de Derechos Humanos, Necesidades Financieras (corto, mediano y
largo plazo), supra note 5.

8  “Article 72. Regular Fund. This is made up mainly of the quotas collected from
the member states and includes the contributions from other funds for technical
supervision and administrative support provided by the General Secretariat. [...] The
purpose of this Fund is to finance: the regular secretariat and general support services
provided by the Secretariat; technical supervision and administrative support to the
programs; and multilateral integral development programs, as established in Article 32
of the Charter and as specified in the approved program-budget.” General Standards
to Govern the Operations of the General Secretariat, Chapter IV, General Provisions
of a Financial and Budgetary Nature, accessed August 20, 2014, http:/ / www.oas.org/
legal / english/Standards/GenStandCapIV.htm

9 “Article 74. [...] Specific funds are made up of special contributions, including
those received without purposes and limitations specified by the donor, from
member states and permanent observer states of the Organization and from other
member states of the United Nations, as well as from individuals or public or private
institutions, whether national or international, for the execution and or strengthening
of development cooperation activities or programs of the General Secretariat and other
organs and entities of the Organization.” General Standards to Govern the Operations
of the General Secretariat, Chapter IV, supra note 8.

10 The list of OAS observer states, accessed August 20, 2014, http:/ / www.oas.org/
en/ser/dia/perm_observers/countries.asp
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budget situation. The analysis will look at the participation of Brazil,
which, as the second largest economy in the hemisphere, is responsible
for an important part of the OAS budget, and examine the country’s
contribution to the Regular Fund, as well as its voluntary contributions
to the inter-American system.

The chapter is divided into two parts. The first section presents
a detailed study of the positions and proposals that member states
defended at the OAS with regard to funding for the inter-American
system which are reflected in the Organization’s official documents.
The second part examines the situation of the Regular Fund and member
states” voluntary contributions. The analysis of voluntary contributions
will focus on the Inter-American Commission on Human Rights due
to the attention the Commission received during the strengthening
process. The study of both the situation of the Regular Fund and the
voluntary contributions will include an assessment that considers
Brazil’s commitment, for the reasons mentioned previously.

The methodology used for the analysis of the inter-American
system’s funding sources consisted of systematizing and scrutinizing
data from primary sources.’> The analysis was conducted using two
timeframes. The macro-period examined is between 2006 and 2013. 2006
was chosen as the starting point for this period because it was the year
when the OAS Secretary General announced new fundraising strategies
for the Regular Fund of the Organization, in an effort to address its
financial crisis.”®* The micro-period in which we seek to identify changes

11  For this analysis, documents of the Committee on Administrative and Budgetary
Affairs and the Permanent Council of the OAS were used.

12 Research was carried out using (a) the reports of the Board of External Auditors
to obtain data on adjusted budgets and the specific uses of voluntary contributions
(http:/ /www.oas.org/en/saf/accountability / external_audit.asp); (b) OAS Annual
Budgets, which contain the adjusted budget for the Inter-American Court and resource
allocationsby program areas (http:/ / www.oas.org/budget/); (c) reports on the IACHR’s
financial resources, which contained the adjusted budget for the IACHR and data on its
specific funds (http:/ /www.oas.org/en/iachr/ mandate/financial_resources.asp); and
(d) the summary reports on contributions and donations to the Inter-American Court
of Human Rights and the Court’s Annual Reports containing data on its specific funds
(http:/ /www.corteidh.or.cr/index.php/en/ court-today/ publicaciones and http://
www.corteidh.or.cr/index.php/en/court-today/ contributions-and-donations).
Accessed August 20, 2014. Where there were discrepancies between the amounts
published by the IACHR and the Court and those of the Board of External Auditors
were found, the amount reported by the audit was used.

13 Report to the Permanent Council. Annual Audit of Accounts and Financial
Statements for the Years Ended December 31, 2006 and 2005, p. 14, accessed August
20, 2014, http:/ /www.oas.org/saf/docs/ OASAuditofAccountsandFinancialStatemen
ts2006.pdf.


http://www.oas.org/en/saf/accountability/external_audit.asp
http://www.oas.org/budget/
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in funding begins precisely the year the first report was produced in the
framework of the strengthening process and ends the last year for which
data is available on amounts actually spent (“adjusted amounts”). In
other words, we are looking for increases or decreases in contributions
in 2011, 2012, and 2013.

Finally, by way of conclusion, we will present the challenges with
regard to funding the inter-American human rights system, as well as
proposals on how to overcome such challenges. Our intention is for this
analysis to prompt collection of data and spark ideas on this important
issue so that human rights defenders may use this and build on it in the
day to day political and administrative debates on the strengthening of
the inter-American system.

Part I - Framework of the discussion on the
inter-American human right system’s funding:
the strengthening process

In 2011, OAS member states established the Special Working Group to
Reflect on the Workings of the Inter-American Commission on Human
Rights with a view to Strengthening the Inter-American Human Rights
System (WG). The WG voiced harsh criticism of the workings of the inter-
American system and made proposals on its different activities, namely
those of the Commission, such as precautionary measures, friendly
settlement proceedings, and handling of cases, among others. The
WG, which headed up the so-called strengthening process, specifically
addressed the positive relationship between the inter-American system’s
financial sustainability and the improvement of its operations:

[...] the Working Group agreed that financial strengthening of the
TAHRS is necessary and urgent in any effort to achieve its comprehensive
consolidation. It emphasized that through adequate resource
allocation it will also be possible to improve the workings of the
organs and ensure the predictability, sustainability, and planning
of its activities and priorities. The Working Group recognized
that some of the above-mentioned recommendations will require
adequate financing for implementation."* (Emphasis added)

14 Report of the Special Working Group to Reflect on the Workings of the Inter-American
Commission on Human Rights with a view to Strengthening the Inter-American Human Rights
System for consideration by the Permanent Council (Approved by the Working Group at its
meeting held on December 13, 2011), GT/SIDH 13/11 rev. 2.
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Itisnoteworthy thatin the years prior to the reform, the Commission,
in the performance of its duties as a human rights monitoring body in the
region, had sparked backlash from some member states. It was precisely
in this context that the “reform process” was launched, and some of the
proposals for change aimed to reduce the IACHR's independence and
autonomy (Amato 2012: 5). It is thus necessary to discuss and analyze
the proposals related to the inter-American system’s funding and the
discrepancies between what was agreed to during the process and
reality.

Some countries such as Brazil,'® Paraguay,'® Bolivia,'” Chile,’® and
Mexico" openly supported increasing the annual allocations from
the OAS budget—the Regular Fund—as a solution to the financial
difficulties of the IACHR and the Court. This change would supposedly
provide greater independence to the inter-American system, as it would
reduce the importance of Specific Funds, which receive contributions
from outside actors, such as observer states and other institutions.

15  “In light of this, the medium- and long-term solution to the problem will be
greater allocation of resources from the Regular Fund of the OAS, with priority given to
the Inter-American Court of Human Rights, regardless of the resources that continue to
be offered by other States on a voluntary basis.” Presentation by the Delegation of Brazil,
GT/SIDH/INF. 30/11, 3 November 2011. (All of the presentations of the delegations
quoted in this article are at: http://www.oas.org/ council/ workgroups/Reflect%20
on%20Ways%20to%20Strengthen.asp).

16 ~ “There needs to be a progressive move towards financing the activities of the
inter-American system with regular funds from member state quotas. Bearing in mind
that currently about 50% of the budget is funded with specific funds, a medium- and
long-term plan needs to be drawn up to include increased input from regular funds in
the budget of the inter-American system.” Proposals by the Delegation of Paraguay, GT/
SIDH/INF. 47/11.

17 “[With] a view to [...] moving toward a gradual increase in the regular funds of the
Organization needed to guarantee the workings of the inter-American system for the
protection of human rights.” Proposals by the Delegation of Bolivia, GT /SIDH/INF. 39/11,
December 1, 2011.

18  “We are in favor of greater support from the Regular Fund of the OAS as a way
of boosting the autonomy and independence of the system and allowing it to pursue
its promotional and dissemination functions more vigorously, while diminishing its
backlog of cases pending.” Proposals by the Delegation of Chile, GT/SIDH/INF. 33/1,
November 11, 2011.

19  “[Aldequately funding the IACHR and the Inter-American Court of Human
Rights is the main challenge in any effort to strengthen the inter-American human
rights system. The budgetary constraints of both organs have a universally debilitating
impact on all their areas of endeavor and, therefore, negative ramifications for human
rights advancement and protection activities in the region.” Proposals by the Delegation of
Mexico, GT/SIDH/INF. 49/11, December 7, 2011, accessed September 15, 2014, http:/ /
www.oas.org/ council / workgroups/Reflect%200n%20Ways%20t0%20Strengthen.asp
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Furthermore, the Regular Fund would provide greater budget
predictability for the system, as its funds come from mandatory, annual
contributions and therefore, are less volatile. Ecuador, for its part,
explicitly presented a proposal that would have made OAS resources
the only source of funding for the inter-American system’s bodies.?

With regards to voluntary contributions, it was argued that they
generate an imbalance in the inter-American system’s activities, as
they are not allocated to the Commission outright and therefore do
not allow it the freedom to choose how it will use the funds it receives.
In the majority of cases, donations are made for specific purposes—
the discussions highlighted earmarked donations that target a given
topic—which purportedly affect the rapporteurships’ activities.”
The practice of earmarking donations for specific issues allegedly
generates inequalities among thematic and special rapporteurships, as
it strengthens some activities at the expense of others. Unearmarked
voluntary contributions would thus increase equality among the
inter-American system’s activities. In the words of the Delegation of
Ecuador:

Depending on the level of success in having the financing of
the bodies of the IAHRS covered with the Organization’s own
resources, it is proposed that the organs of the inter-American
human rights system establish as a policy, without exception, that
voluntary contributions they receive cannot be conditioned or earmarked,
in order to preserve the independence, objectivity, non-selectivity, and
non-politicization of the handling of sensitive issues for which they are
responsible. The Inter-American Commission on Human Rights (IACHR)
should correct the imbalance of economic and human resources in its
Rapporteurships, so that the rights that each Rapporteurship is called
upon to monitor and warn about can be addressed on an equal
footing, in terms of human as well as financial resources, according

20  “Financing of the inter-American human rights system (IAHRS) from the OAS’
own resources should be established as a goal to achieve in the shortest time possible,
which requires immediately engaging the internal work that would accomplish that
undertaking.” Proposals by the Delegation of Ecuador regarding the topics of “Financing”,
“Universality”, “Procedural Matters” and “the Annual Report of the IACHR,” GT/SIDH/
INF. 46/11, December 5, 2011.

21 Thematic and country rapporteurships are comprised of IACHR commissioners,
whereas special rapporteurships have one rapporteur dedicated exclusively to the issue
in question. Today, the IACHR has only one fully functioning special rapporteurship,
which is that of Freedom of Expression. The Commission is in the process of setting up
the Office of the Special Rapporteur on Economic, Social, and Cultural Rights. For more
information: http:/ / www.oas.org/en/iachr/ mandate / composition.asp
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to the principles of universality, equality, and interdependence of
human rights. 2 (Emphasis added).

In December 2011, at the end of the Working Group’s evaluation
process and with various proposals before it, the WG recommended that
the first steps to overcome this situation be taken in 2012. It indicated two
possible paths for strengthening the IACHR and the Court financially:
raising the amount allocated from the OAS Regular Fund to these bodies
and increasing unearmarked voluntary contributions.

According to the WG, these processes would be “parallel and
complementary.” Indeed, they would increase the allocations from the
Regular Fund, on the one hand, thereby increasing the predictability
of the inter-American system’s budget. On the other hand, they
would seek to raise voluntary contributions, which involve fewer
bureaucratic obstacles—given that they do not have to go through
negotiating processes within the structure of a complex international
organization—thus enabling the inter-American system to achieve
financial sustainability in a shorter period of time.

The WG’s vision was later endorsed and deepened by the resolution
that marked the end of the reform process in March 2013.24 This resolution
formalized another commitment made in the report mentioned above:
the inter-American system should operate wholly through the Regular
Fund in the long term. In the short term, again, the system would be
strengthened by increasing voluntary contributions, preferably ones
that are not designated for a specific purpose:

THE GENERAL ASSEMBLY RESOLVES:

[...] To reaffirm its commitment to attaining full financing of the
inter-American human rights system through the Regular Fund of the
Organization of American States (OAS) without prejudice to the
financing of the other mandates of the Organization. While that

s

22 Proposals of the Delegation of Ecuador on the topics of “Financing”, “Universality”,
“Procedural Matters” and “the Annual Report of the JACHR,”GT/SIDH/INFE. 46/11,
December 5, 2011.

23 Report of the Special Working Group to Reflect on the Workings of the Inter-American
Commission on Human Rights with a view to Strengthening the Inter-American Human Rights
System for consideration by the Permanent Council (Approved by the Working Group at its
meeting held on December 13, 2011), GT/SIDH 13/11 rev. 2.

24 AG/RES. 1 (XLIV-E/13). “Results of the Process of Reflection on the Workings of
the Inter-American Commission on Human Rights with a view to Strengthening the
Inter-American Human Rights System,” March 22, 2013.



commitment is gradually fulfilled, to invite member states, observer
states, and other institutions to continue making voluntary contributions,
preferably not earmarked, in the framework of the Guidelines of the
Inter-American Court of Human Rights 2011-2015 and the Strategic
Plan of the TACHR 2011-2015.

To request the Secretary General to submit to the Permanent
Council as soon as possible a detailed, up-to-date analysis of the full
operating costs of the organs of the inter-American human rights
system. (Emphasis added).

Furthermore, the reform process established new functions
and procedures (Orozco 2014) for the already overburdened and
underfunded Commission. During this process, in an effort to satisfy
some of the requests of member states, the Commission decided to make
changes to its Rules of Procedure—approved in March 2013%—as well
as to its policies and practices. Many of these reforms depend directly
on increased funding for the IACHR, among them, greater transparency,
stronger legal bases in the handling of cases, and greater attention to the
Commission’s promotion activities, such advocating for universality of
the American Convention.

More than two years have passed since the WG presented its report
and it is still not clear if any progress has been made in improving the
inter-American system’s funding either through the Regular Fund or
voluntary contributions. Financial strengthening is a fundamental
precondition for any progress to be made based on the results of the
strengthening process and it is a concrete step member states could take
to show that their rhetoric during this process is not at odds with their
actions.

25 Resolution 1/13, “Reform of the Rules of Procedure, Policies, and Practices,” March
18, 2013, accessed September 14, 2014, https:/ / www.oas.org/en/iachr/ decisions/ pdf/
Resolution1-2013eng.pdf
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Part II - Member states’ contributions to the
inter-American system: mandatory and
voluntary

The Regular Fund of the OAS

The current reality of its allocations

Theoretically, the allocation of resources from the OAS Regular Fund to
the IACHR and the Court, which are provided for in the Organization’s
budget and come from the compulsory contributions of member states,
could enhance the predictability of the internal budgets of the inter-
American system’s bodies. This, in turn, would improve the organization
and distribution of resources among the system’s activities, thereby
contributing to its independence. These characteristics are not found,
however, in voluntary contributions. This advantage of the Regular
Fund was pointedly underscored during the strengthening process
and was the reason why member states declared that the Regular Fund
should make up, if not all, at least the majority of the funding for the
inter-American system; and that, therefore, its gradual increase was
necessary. For example:

...the delegation of Brazil wishes, first, to acknowledge the importance
of developing ways in the medium and long term to ensure that the
resources allocated to the financing of IAHRS organs are more predictable
and adequate and have clearer objectives. The excessive dependence of
the IJACHR and Inter-American Court of Human Rights today on
sporadic voluntary resources jeopardizes the good operations of both
organs. In light of this, the medium- and long-term solution to the
problem will be greater allocation of resources from the Regular
Fund of the OAS...%* (Emphasis added)

Meanwhile, with the bodies currently operating with half of the
budget they require, the current allocations from the OAS are far from
being sufficient to guarantee their sustainability. Between 2006 and 2013,
the Regular Fund’s allocations only exceeded voluntary contributions
out of the total resources of the bodies for three years at the IACHR
(Graph 1), and four years at the Court (Graph 2). It underwrote, on
average, 50% of the budget for both bodies (Annexes 1 and 2). This
contradicts the States’ assertions that the Regular Fund should make up

26  Presentation by the Delegation of Brazil, GT /SIDH/INF. 30/11, November 3, 2011.



the lion’s share of funding for the inter-American system. According to
the Delegation of Mexico:

As member states, we have often expressed our wholehearted
commitment to the system and recognized that we have a primary
responsibility to provide it with enough resources to enable it to
act in a timely, efficient, and effective manner. To that end, we have
concurred on the need that the majority of funding for the system come
from the Organization’s regular budget, a goal that should be gradually
achieved over the medium and long term.” (Emphasis added)

GRAPH 1

Regular Fund and Specific Funds for the IACHR
2006-2013*
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*Data in Graph 1 was taken from the financial reports available on the IACHR website and
data provided by the Board of External Auditors, accessed on August 21, 2014, http://
www.oas.org/en/iachr/mandate/financial_resources.asp and http://www.oas.org/en/saf/
accountability/external_audit.asp

27  The Delegation of Mexico referring to conclusions made prior to the strengthening
process. GT/SIDH/INE. 49/11, December 7, 2011, http://www.oas.org/consejo/
workgroups/Reflect%200n%20Ways%20to%?20Strengthen.asp, accessed September 15,
2014.
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GRAPH 2

Regular Fund and Specific Funds for the Court
2006-2013*
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*Data in Graph 2 was taken from the financial reports available on the Inter-American Court
of Human Rights website and data provided by the Board of External Auditors., accessed
on August 21, 2014, http://www.oas.org/en/iachr/mandate/financial_resources.asp and
http://www.oas.org/en/saf/accountability/external_audit.asp

Two other facts related to the Regular Fund confirm this gap between
the rhetoric regarding the importance of financially strengthening the
inter-American system bodies and the actual budget they receive from
the OAS. First, only a small proportion of the OAS budget is set aside
for the system’s bodies. Indeed, the amount allocated for both bodies
totaled approximately 9% of its budget in 2013.?® In a note sent in 2003,
the Brazilian government took up the demands of the Court and the
Commission, pointing out that for 2007, 10% of the overall budget of

28 This amount was calculated based on the adjusted values for 2013 solely for the
IACHR and the Court, and not the budget that had been approved, in which 9.5% was
allocated to both bodies, and 11% for the entire human rights pillar. These data were
taken from the report of the Board of External Auditors and the IACHR’s 2013 report.
Annual Audit of Accounts and Financial Statements for the Years Ended December 31, 2013 and
2012, http:/ /www.oas.org/en/saf/accountability / docs /201405071900-Audit-Book-
FY13-EN.pdf; and Source of Financing and Execution of Resources, Inter-American
Commission on Human Rights, 2013, accessed August 20, 2014, http:/ / www.oas.org/
en/iachr/mandate/ finances/2013-recursos-financieros-en.pdf
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the OAS should be allocated to them.? After a lapse of almost 7 years,
this percentage has yet to be reached. Second, this percentage contrasts
with the fact that the Commission and the Court are the central bodies
of one of the four pillars of the OAS:* human rights.> The other
pillars—democracy and governance,® integral development,® and
multidimensional security*—received, respectively, 8.5%, 18.7%, and
6.5% of the Organization’s budget in 2013 (Annexes 3 and 4).*

Even though human rights is the number two pillar as far as OAS
Regular Fund allocations are concerned, it is important to highlight the
marked difference between the budget for this pillar and that of integral
development (Graph 3). Based on the data, the importance of the
human rights pillar per se can be called into question. It should be noted,

29  Note from the Permanent Mission of Brazil Proposing an Increase in OAS Member States’

Regular Fund Quota Assessments, CP/ CAAP-2646/03, accessed August 21, 2014, www.
oas.org/ consejo/ CAAP/docs/ cp10672e07.doc

30 In December 2005, the Secretary General presented the areas of priority to
the Permanent Council of the OAS (CP/doc.4071/05). Since then, they have been
recognized as the “four pillars” of the Organization. This definition was reaffirmed in
2012 in the Secretary General’s presentation of the document A Strategic Vision of the
OAS (CP/doc.4673/11) and its revised version (CP/doc.4673/11 rev. 1), presented by
the Secretary General in April 2013.

31 Since 2013, in addition to the IACHR and the Inter-American Court, the Executive
Secretariat of the Inter-American Commission of Women has been a part of the human
rights pillar.

32  Comprised of: the Inter-American Juridical Committee; the Secretariat for Political
Affairs; the Secretariat for Legal Affairs; Department of Electoral Cooperation and
Observation; Department of International Law; Department of Sustainable Democracy
and Special Missions; Department of Legal Cooperation; and the Department for
Effective Public Management.

33 Comprised of: the Executive Secretariat for Integral Development, the Department
of Economic Development, Trade, and Tourism; the Department of Sustainable
Development; Department of Social Development and Employment; the Department
of Human Development, Education and Culture; Inter-American Council for Integral
Development (CIDI) Meetings; Ministerial and Inter-American Committees Meetings;
Pan American Development Foundation; Trust for the Americas; Secretariat of the Inter-
American Telecommunication Commission (CITEL); Secretariat of the Inter-American
Committee on Ports (CIP); and Director General of the Inter-American Children’s
Institute.

34 Comprised of: the Secretariat for Multidimensional Security; the Secretariat of
the Inter-American Committee against Terrorism (CICTE); Secretariat for the Inter-
American Drug Abuse Control Commission (CICAD); Department of Public Security;
Inter-American Defense Board (IADB).

35  Program-Budget of the Organization approved by the General Assembly, XLIII Special
Session - November 2012, AG/RES. 1 ((XLIII-E/12), accessed August 21, 2014, scm.oas.
org/doc_public/ ENGLISH/HIST_13/ AG06213E06.doc
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however, that this situation is currently being discussed in the process
of the “OAS Strategic Vision,” which, among other things, is seeking to
fine tune the roles of each pillar. The pillar causing the most concern—
for its unnecessary accumulation of functions and concentration of
the Regular Fund'’s resources—is precisely that of development, with
its decentralized bodies.?® In the words of the former OAS Secretary
General, José Miguel Insulza, “Development is probably the area where
a dialogue with other agencies of the system is most needed; this, in
order to identify the real hemispheric priorities and decide on what
functions each agency can perform, thereby avoiding duplication.”¥

Thus, the Regular Fund is far from providing the inter-American
system’s bodies with the most of their resources; moreover, the amount
allocated to these bodies is well below the level it should be given their
importance and institutional position.

With respect to the increase in allocations from the Regular Fund in
recent years, since 2008 there has been a gradual increase. However, it
is important to highlight that these increases may not have had any real
impact on the budget. According the Strategic Plan of the IACHR:

In 2007 and 2010, with the backing of the OAS General Secretariat,
there were some increases to the Commission’s budget. However,
they had no significant impact in terms of the resources available
for the Commission’s operations, because from the outset the States
determined that the increases should be used for other purposes.*

36 “The purpose of this exercise, therefore, will be to try and reach areas of consensus
regarding the best way, now, to achieve the goals of the Organization in the 21st century.
To my mind, it should include: [...] Setting a timetable for agreeing, with each of the
institutions that depend on other agencies, the elimination of their financing from the
Regular Fund. The role that the member states would like the so-called “decentralized
bodies” to play should be determined as soon as possible. We are referring here to the
Inter-American Defense Board, the Inter-American Telecommunication Commission,
the Inter-American Committee on Ports, the Pan American Development Foundation,
Trust for the Americas, the Inter-American Children’s institute, and the Art Museum
of the Americas. The fact that almost all of these bodies originated in different legal
instruments and are governed by ministerial meetings outside the structure of the
Organization should be taken into account in the analysis. Such an agreement could
include other forms of material assistance that the OAS could continue to provide them,
to the extent that their main funding would come from other sources.” A Strategic Vision
of the OAS, Second Presentation, Secretary General. April 17, 2013, accessed December 21,
2014, http:/ / www.oas.org/en/media_center/speech.asp?sCodigo=13-0027

37  Ibid.

38  Strategic Plan of the IACHR 2011-2015, Part 1, p. 61, accessed December 21, 2014,
http:/ /www.oas.org/en/iachr/docs/pdf/IACHRStrategicPlan20112015.pdf
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GRAPH 3
Proposed budget for the four pillars of the OAS*
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*Data for Graph 3 have been taken from each year's approved budgets. The 2012 and
2013 amounts were adjusted with respect to official reports because as from 2012 the
OAS has included the Inter-American Commission of Women (CIM) under the human rights
pillar (funding for CIM was subtracted from the amount presented). Data for 2006 and
2007 were not used, as in the budget proposals for these years, data was not divided up
by pillars, accessed on August 21, 2014, http://www.oas.org/budget/

Additionally, one can also see that these increases have not followed
a trend, nor have they happened on a regular basis—either before or
after the process (Graph 4 and Annex 4). What must be noted, therefore,
is that if these increases are not made for the required amounts in a
planned, ongoing manner, they will fail in their attempt to bring greater
predictability and financial independence to the inter-American system.
In that case, therefore, the rhetoric of change and the justifications used
throughout the strengthening process are far removed from the practical
reality of recent years. Indeed, this is precisely what the data reveals:
a situation that changed very little between the time the process was
launched in 2011 and when it concluded in 2013.
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GRAPH 4
Adjusted allocations from the Regular Fund*
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*Data for Graph 4 was taken from the financial reports published on the IACHR website
and adjusted based on data from the Board of External Auditors. Differences were found
in the data from these two sources for 2006 and 2007, accessed August 21, 2014 http://
www.oas.org/en/iachr/mandate/financial_resources.asp and http://www.oas.org/en/saf/
accountability/external_audit.asp

When considering these amounts in nominal terms,* even though
the IACHR’s budget from the Regular Fund grew 12% from 2011 to 2012,
this rate of increase was not sustained in the following period (2012-
2013), only rising 1.5%. As for the Court, there was a 5% increase from
2011 to 2012, while the increase reached nearly 20-19.5% [sic] from 2012
to 2013. Likewise, the average growth in allocations from the Regular
Fund from 2011 to 2013—7% for the IACHR and 12% for the Court*—
shows that the rate of increase in funding for the inter-American system

39 It is important to verify whether there was also an increase in nominal terms,
as with the reduction of the Organization’s overall budget, the percentages may be
misleading.

40 It is noteworthy that this average may already be low, since the increase in the
amount from the Regular Fund for the JACHR for 2013-2014 and 2014-2015 was 1.2%
and 1.5% respectively. As for the Court, there have been no increases since 2013.
However, these data were not taken into account because they correspond to only
approved amounts, i.e. projections, and not adjusted amounts, which are the ones used
in this chapter.
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bodies from the Regular Fund is insufficient to cover their financial
needs.

In 2014, the Executive Secretariat of the IACHR estimated that in the
medium term (that is, from four to six years),*! the Commission’s budget
should be US$32,519,000.2 With the average growth rate seen above,
it would take 16 years for the Commission to obtain this amount from
mandatory contributions. It is important to highlight that the IACHR's
estimate already includes the changes to the body’s operations that
were requested by States during the reform process, such as the ongoing
presence of commissioners at its headquarters and equitable budgets for
all rapporteurships. As for the Court, according to 2010 projections, it
would take 10 years to obtain the estimated 16 million dollars it would
need for 2020.%

This means that if the average rate of increase in allocations from
the Regular Fund were to remain the same, the targets defined for the
IACHR and the Court would be met, respectively, between ten to four
years late, by which time they would evidently be outdated. If the
targets were met within the stipulated time period and only through
increases in the amounts from the Regular Fund, the Fund would
provide approximately 80% of the budget for the inter-American
system’s bodies.

The Regular Fund’s current pace of growth is insufficient to ensure
that the bodies of the inter-American system are fully operational in the
medium term and to enable the OAS is to provide the majority of their
funding, given that other sources will have to be found to cover the
deficits. As for the assertions that the Regular Fund should cover at least
most of the funding for the inter-American system bodies so that there
may be greater efficiency, transparency, and equality, the numbers reveal
that the Organization and its member are far from achieving this. They
likewise reveal an absence of serious commitment to these objectives.

Therefore, it is necessary to redistribute the OAS’s existing
resources and allocate greater funding to the inter-American system,
acknowledging the Commission and the Court’s importance for the
observance of human rights in the hemisphere. Even so, in order for this

41  Definicién de mediano plazo en la Corte Interamericana de Derechos Humanos. Necesidades
financieras (corto, mediano y largo plazo), May 12, 2010, accessed August 20, 2014, http:/ /
scm.oas.org/ pdfs/2010/ CP24463.pdf

42 Working document prepared by the Executive Secretariat of the Inter-American
Commission on Human Rights (IACHR), November 2014.

43 Corte Interamericana de Derechos Humanos. Necesidades financieras (corto, mediano y
largo plazo), supra note 41.
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increase to be consistent with the system’s needs and to foster budget
predictability, it is urgent that the OAS prepare a clear and specific plan
of action to increase Regular Fund allocations to the inter-American
system bodies and implement it as soon as possible.

The structural reality of the OAS: obstacles to increasing
Regular Fund contributions to the inter-American system

Despite the commitments undertaken by member states to increase
allocations from the Regular Fund to the inter-American system, it is
important to highlight that this Fund is closely linked to the structural
and political problems of the OAS. The Regular Fund depends almost
entirely on the payment of annual mandatory quotas by member states.*
The non-payment of quotas and continuous cuts in the budget to ensure
that revenues collected cover expenditures are but a few of the challenges
that are lurking with regard to increasing OAS allocations to the inter-
American system. The acute financial crisis the Organization is facing is
one of the main arguments used to justify the meager allocations to the
inter-American system bodies and the timid increases over the years.

Repeated warnings from the Board of External Auditors point
precisely to payment of quotas by member states as one of the
Organization’s major budget challenges, which leads to the actual
revenues collected being lower than the amount expected.* According
to the Board:

In fact, the OAS is extremely dependent on every expected dollar
of quota revenues, and any non-payments or significant late
payments place the OAS in jeopardy of default or non-payment of
its expenditures.*

Moreover, it was already evident in 2006 that the quotas collected
from member states were clearly insufficient to cover the organization’s
operational expenses.”” In this context, the then Secretary General, José

44 Supranote 8.

45 Note for the Information of the CAAP: Business Case for Available Options to Address the
Gap between Expenditures and Timely Payments, CP/CAAP 3218/13, accessed August 20,
2014, http:/ / www.oas.org/ council/ pr/ CAAP/ Cotas.asp

46  Report to the Permanent Council, Annual Audit of Accounts and Financial Statements for
the Years Ended December 31, 2011 and 2010, p. 14, accessed August 20, 2014, http:/ /scm.
oas.org/pdfs/2012/CP28579E.pdf

47 Report to the Permanent Council, Annual Audit of Accounts and Financial Statements
for the Years Ended December 31, 2006 and 2005, p. 14, accessed August 20, 2014, http:/ /
www.oas.org/saf/docs/ OASAuditofAccountsandFinancialStatements2006.pdf
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Miguel Insulza, committed to freezing a real increase in the budget of
the OAS Regular Fund as from 2007.# In parallel to this, timid annual
increases in the total assigned quotas [Annex 6(a)] were accompanied
by a reduction in the total amount of arrears member states owed to the
OAS (Graph 5), thanks to increased collection of quotas for current and
prior years (Graphs 5.1 and 5.2). Furthermore, budget cuts were made
in attempt to bring projections in line with the funds actually received.*

GRAPH 5
OAS member state arrears*
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*Information taken from Table 8 of the 4" Quarterly Resource Management and Perfor-
mance Report, accessed August 20, 2014, http://scm.oas.org/pdfs/2014/CP32282E.pdf

However, progress can be noted, which would suggest that
the Organization could revisit its prior strategy of budget cuts and
meager increases in quota amounts. Since 2009, the Organization has
succeeded in collecting more than 90% of assessed quotas (Annex 6).
Accumulated arrears to the OAS were rapidly reduced, though not
permanently, as can be seen in Graph 5. Whereas in 2006, these arrears
totaled US$12,547,491, in 2013, it dropped to 1,982,878. Of the countries

48 Ibid.

49  Annex 4 shows how the Regular Fund has suffered major cuts over the years.
Seeking a solution to this long-standing crisis, a series of attempts have been made in
recent years to try to reorganize the budget and quotas. For example, in 2007, quotas
began to be calculated not only on the basis of the UN’s calculations, but also taking
into account variables that are indicative of the size of a country’s economy, such as its
foreign debt. This change aimed to enhance compliance with Article 55 of the Charter
of the OAS, which stipulates that the definition of the quota for each member state must
take into account the state’s ability to pay it. Another example is the fiscal incentive for
those that made the so-called “timely payment,” i.e. payment on January 1.
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GRAPH 5.1
OAS member states’ collection balance*
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GRAPH 5.2
Prior year collection balance*
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in arrears in 2013, Venezuela and Uruguay owed the most.*® Today,
Venezuela alone accounts for 80% of total arrears owed.

Thus, during the period analyzed (from 2006 to 2013), the nominal
increase in the collection of quotas was possible thanks to more frequent
payments of these mandatory contributions. This, together with the
ongoing budget cuts in an attempt to balance revenue and expenditures,
seems finally to have led to a more favorable scenario as regards the
Organization’s track record of arrears and budget deficits. In 2013, for
example, the Organization was able to collect almost the entirety of
assessed amounts and the amount owed by member states decreased.

What appears to be lacking, then, is for the countries to accept real
and larger increases to their quotas so the Organization’s budget can
finally grow, thereby making larger allocations to the inter-American
system more feasible. However, this decision clashes with the diminished
political credibility that the member states themselves give to the OAS.
The major historical influence of the United States in the Organization,
combined with integration efforts further to the south—particularly, the
success of the Union of South American Nations (UNASUR)>—raise
doubts as to how willing member states are to invest in the OAS. Other
budget alternatives, therefore, must be seriously considered.

Brazil as a contributor to the OAS Regular Fund

Brazil has historically been the third largest contributor to the OAS
Regular Fund. The percentage is calculated based on the size of a
country’s economy and its capacity to contribute (Table 1).

The total amount of Brazil’s contributions to the OAS, though
relatively significant for the Organization, is quite small when one takes
into account the country’s strategy for cooperation with international
organizations. At the national level, Brazil uses the Brazilian Cooperation
for International Development (Cobradi) concept as a unit of analysis for
the country’s activities abroad, especially those related to the provision
of personnel, infrastructure, and financial resources with the aim of
training individuals and strengthening organizations and institutions
on the international level (IPEA 2010). International development
cooperation includes all of the resources Brazil invests in other countries
and international organizations in order to bolster their capacities

50 Informe del pago de cuotas, Informe de la Junta de Auditores Externos de 2013, p. 55,
Anexo 1, http:/ /www.oas.org/es/saf/rendicion_cuentas/docs/201405130918-Audit-
Book-FY13-SP.pdf

51 See chapter one of this book, “The Challenge of Complementarity in Latin
America’s New Institutional Architecture for Human Rights.”
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TABLE 1

Year Braz(iul’;g)u ota Reg(ulI’;r$l;und Brazil’s quota (%)
2006 6,382,800 81,497,700 8.55
2007 6,382,800 84,900,000 762
2008 6,382,800 87,500,000 762
2009 6,298,700 90,125,000 7.95
2010 6,292,300 90,125,000 7.95
2011 6,361,800 85,349,800 7.95
2012 8,109,400 85,350,800 9.94
2013 8,109,400 83,870,500 9.94

Brazil's quota in the OAS budget and Regular Fund total amounts. OAS, Approved
Program Budget 2006, http://www.oas.org/budget/2006/Approved%20Budget%20
2006%20-%20English.pdf. OAS, Approved Program Budget 2007, http://www.oas.
org/budget/2007/Approved%20Budget%202007_E_optimized%201%20.pdf. OAS,
Approved Program Budget 2008, http://www.oas.org/budget/2008/Approved%20
Budget%202008_E.pdf. OAS, Approved Program Budget 2009, http://www.oas.org/
budget/2009/Budget%20Approved%202009%20English.pdf. OAS, Approved Program
Budget 2010, http://www.oas.org/budget/2010/RF%20Approved%20Program%%20
Budget%202010%?20(Final%20Version).pdf. OAS, Approved Program Budget 2011,
http://www.oas.org/budget/2011/FINAL%20Approved%20Program%20Budget%20
2011%20English.pdf. OAS, Approved Program Budget 2012, http://www.oas.org/
budget/2012/Approved%20Program%20Budget?%202012%20ENG%20_%20N0%20
posts.pdf. OAS, Approved Program Budget 2013, http://www.oas.org/budget/2013/
APPROVED_Program_Budget_2013.pdf, accessed on October 17, 2014.

Brazil’s contributions and donations to international organizations
is a significant amount in the country’s strategy for international
development cooperation. According to the most recent study on the
subject (IPEA 2013), this amount represents 33.6% (US$311.57 million)
of Brazil’s total expenditures on international cooperation (US$1.625
billion), a percentage that is only exceeded by the total spent on
peacekeeping operations. The level of public resources allocated to
contributions and donations to international organizations confirms
the importance of this kind of action as an instrument for international
cooperation and, consequently, foreign policy.

In the Cobradi, contributions to international organizations are
divided up into regular mandatory contributions to international
organizations, quotas for development funds, and other expenditures.
The regular contributions represent, according to the latest study, 43.1%
of total contributions to international organizations, which are broken
down in Table 2.


http://goo.gl/YDxPoB
http://goo.gl/YDxPoB
http://goo.gl/YDxPoB

In the list of the Brazilian government’s regular contributions to
international organizations, the Organization of American States, which
is currently the oldest active regional body in the world, holds a modest
position among beneficiaries:

TABLE 2
Type of contribution to international Total Percentage
organizations (US$) (%)
Regular contributions to international organizations 134,218,452 43.1
Quotas to development funds 174,305,383 55.9
Other expenditures 3,045,455 1.0
Total 311,569,290 100

Expenditures by the Brazilian government in contributions to international organizations
(IPEA 2010: 90)

TABLE 3
Total Percentage
Organization (US$) (%)
UN System 58,228,731 43.4

United Nations Organization for Education,
Science and Culture (UNESCO)

United Nations Industrial Development
Organization (UNIDO)

Pan American Health Organization (PAHO) 7,228,581 5.4

Comprehensive Nuclear-Test-Ban Treaty
Organization (CTBTO)

Organization of American States (OAS) 6,320,940 4.7

Food and Agriculture Organization of the
United Nations (FAO)

World Health Organization (WHO) 4,142,768 3.1

Inter-American Institute for Cooperation on
Agriculture (IICA)

World Meteorological Organization (WMO) 2,894,985 2.2

Pan American Center for Foot and Mouth
Disease (Panaftosa)

International Criminal Court (ICC) 2,068,440 1.5

Brazilian-Argentine Agency for Accounting and
Control of Nuclear Materials (ABACC)

Others 19,124,441 14.2
Total 134,218,453 100

Expenditures of the federal government to pay contributions to international organizations
(Cobradi), 2010 (IPEA 2010: 91)

7,798,733 5.8

7,475,017 5.6

6,938,633 5.2

4,234,327 3.2

3,413,515 2.5

2,361,739 1.8

1,987,603 1.5
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Voluntary contributions to the IACHR

In light of the complex situation of the OAS Regular Fund, the bodies
of the inter-American system need to diversify their sources of funding
in order to ensure their independence. This is why the decision of the
strengthening process seems to be the right one: until means can be
found to guarantee regular funding for the inter-American system’
activities, voluntary contributions are extremely important for its bodies
and must urgently be increased. In this section, our attention will be
focused on the Specific Funds for the Inter-American Commission,
since they were the primary target of the strengthening process. To
avoid confusion, “voluntary contributions” will be used to refer to the
official term “Specific Funds.” We do so to stress that the donations are
voluntary in nature and not always for a specific purpose.

Between 2006 and 2013, OAS member states only provided 50% or
more of the total voluntary contributions over three years (2006, 2008
and 2013). This means that external actors, i.e. observer states and other
institutions, were the main donors in the over the period analyzed
(Annex 5). It is worthwhile reiterating that voluntary contributions
represent half the budget of the IACHR.

The scant voluntary contributions made by member states is
revealed again when we take a closer look at the States that makes these
contributions to the IACHR and see that they are almost always the same
ones (Table 4). The United States and Chile donated regularly during the
period analyzed. Mexico and Costa Rica only failed to make donations
in one of the years analyzed, and Colombia and Canada, in only three.
Indeed, these countries are the ones that donate to the Commission most
frequently.

Therefore, the other 29 member states of the OAS which are bound
to the IACHR either did not make donations with the appropriate
regularity, or simply did not make any at all. In the period analyzed,
Brazil and Argentina only contributed for three years, and Venezuela, the
Dominican Republic, Ecuador, and Paraguay, only one year. Similarly,
countries such as Bolivia, Peru, Nicaragua, and Uruguay have not made
this kind of contribution in the last eight years.
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Even so, the amounts contributed by those who voluntarily allocated
resources can be questioned. During this period, the United States
was responsible, on average, for 30% of all voluntary contributions to
the IACHR. Costa Rica, while contributing every year, only donated
US$3,000, which does not even cover the airfare of a commissioner to
the IACHR sessions. As for Chile, the country gave the IACHR amounts
that were less than US$100,000, and during four of the years, it only
donated US$10,000. These differences are visible in Graph 6, which
shows the total contributions made during the period analyzed.

GRAPH 6

MEMBER STATES’ VOLUNTARY CONTRIBUTIONS TO THE IA-
CHR (US$) 2006-2013*

Ecuador | 1500
Costa Rica | 21,900
Faraguayl 24,900
Dominican Republic | 2,500
Venezuela | 120000
Chile [l 245,000
Brazil [l 408500
Argentina [l 500.000
Colombia [  838.100
Mexico I 1052500
Canada [ 3000500
United States |y 10.355.800

2,000,000 4,000,000 6,000,000 8,000,000 10,000,000 12,000,000

*Data from Graph 6 were taken from financial reports published on the IACHR website,
http://www.oas.org/en/iachr/mandate/financial_resources.asp

Nevertheless, at the end of the reform process (2012-2013), donations
from member states increased, as shown in Graph 7. For example, in
2013, member states were responsible for 67% of the donations received.
In 2013, Canada and Colombia began once again to provide the amount
of funds they usually have given. Argentina, which began making
voluntary contributions in 2011, increased its contributions seven-fold
in 2013, whereas Chile and Mexico had already significantly raised their
contributions in 2011 and 2012.

With the exception of the new contributions from Argentina,
the general uptick in voluntary contributions was not the result of a
greater number of member states allocating funds to the IACHR, as
one would expect based on the requests and decisions made during the
strengthening process. The increase in contributions came principally
from countries that were already frequent donors, such as the United


http://www.oas.org/en/iachr/mandate/financial_resources.asp%20

States, which was responsible for nearly half of this growth. Thus,
countries that were extremely active during the reform process, from
which one would expect a greater commitment to the strengthening
of the inter-American system, such as Brazil, Peru, and Uruguay, did
nothing to increase the IACHR's voluntary contributions in the years
since the reform process. It is important to note that these countries
have a smaller contributive capacity than the United States; however, it
is similar or greater than that of other donor countries, such as Mexico,
Colombia, Chile, Argentina, and Costa Rica.*®

GRAPH 7
VOLUNTARY CONTRIBUTIONS TO THE IACHR BY SOURCE
4,500,000
4,000,000
3,500,000
3,000,000
2,500,000 /\/\
& —
> 2,000,000 T
1,500,000
1,000,000 /
500,000
2006 2007 2008 2009 2010 2011 2012 2013
—— Member states —— Observer countries and institutions
(US$)*

*Data in Graph 7 were taken from financial reports available on the IACHR website, http://
www.oas.org/en/iachr/mandate/financial_resources.asp

In addition to the amount of funding governments provide to
the IACHR, the discussion regarding the use of these resources is of
utmost importance (Annex 7). During the process, many of the concerns
revolved around the specific use of the voluntary donations, mainly due

52  This comparison was made based on the quotas assigned to member states for the
OAS Regular Fund, which take into consideration their ability to pay. The percentage
assigned to each member state in 2012 is available at: http:/ /scm.oas.org/pdfs/2012/
CP28847E.pdf, accessed October 1, 2013.
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to thematic earmarking of funding for the Commission, which, among
other consequences, purportedly ends up creating an imbalance among
the activities of the IJACHR rapporteurships.®® One of the principal
criticisms was directed at the United States, pointing out that the
Office of the Special Rapporteur for Freedom of Expression received
disproportionate amounts of funding from the US government, while
other rapporteurships had limited resources.

Athorough analysis shows that by making more donations, member
states could eliminate some of these imbalances, as they tend not to
earmark their donations for certain issues. On average, close to 33% of
all voluntary contributions from member states are for specific thematic
purposes. This means that the majority of the funds are not earmarked
for specific activities (Graph 8).%

The United States is, in fact, the country that donates the most
to thematic issues, with nearly 40% of its specific funds allocated for
such purposes. Nevertheless, while in 2006 the funding for the Office
of the Special Rapporteur for Freedom of Expression represented 42%
of the total funds from this country, in 2012, this number fell to 25%,
and in 2013, it was only 12%. Even though it still can be shown that
the United States—the country that allocates the most resources to the
Organization’s Specific Funds—directs its donations towards certain
issues, the overall distribution of these funds has improved over the
years (Annex 8).

53 See Ecuador’s speech during the reform process: “The Inter-American
Commission on Human Rights (IACHR) should correct the imbalance of economic and
human resources in its Rapporteurships, so that the rights that each Rapporteurship is
called upon to monitor and warn about can be addressed on an equal footing, in terms
of human as well as financial resources, according to the principles of universality,
equality, and interdependence of human rights”. Proposals by the Delegation of Ecuador
regarding the topics of “Financing”, “Universality”, “Procedural Matters” and “the Annual
Report of the IACHR, GT/SIDH/INE. 46/11, December 5, 2011.

54 To perform these calculations, the authors created arbitrary classifications.
“Thematic total” is the sum of the voluntary contributions allocated specifically to one
issue (for example, indigenous peoples, freedom of expression, women, children, etc.).
All the others (petition system, country situations, laws, etc.) were considered general
areas with no thematic purpose (“General total”). Unearmarked contributions would
be somewhat more restricted than what this interpretation allows for, as only donations
with no specific purpose would be taken into consideration, which currently would
only apply to the General Funds for the Strategic Plan. Similarly, the “thematic areas”
program was not included in the thematic allocations of resources because it does not
choose one issue or another. Annex 8, on donations from the United States, provides an
example of the methodology adopted for these calculations.



GRAPH 8

Allocation of voluntary contributions from state members
(2006-2013)*
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*Data for Graph 8 were taken from the reports of the Board of External Auditors, from
the sums of columns B and C from the table entitled “Statement of Changes in Fund
Balance (Summary by Subprogram)”. The groupings were made based on data available
from previous reports, http://www.oas.org/en/saf/accountability/external_audit.asp

In view of the situation regarding voluntary contributions by
member states, it is urgent that they resume or increase their donations,
helping to enhance the results of the Commission’s activities in the short
term. Furthermore, since it is the OAS member states themselves that
are committed to the inter-American system as a whole, the pursuit of a
better distribution of the system’s activities is entirely their responsibility.
Given that member states do not tend to earmark their donations, an
increase in their contributions would help to reduce the imbalance in
funding among the Commission’s thematic activities. Therefore, it
would be better that they donate voluntarily to the IACHR without
defining any specific purpose for the funds and let the Commission
manage and distribute the funds it receives.

Brazil as a voluntary contributor to
the inter-American system

Despiteits position during the reform process, Brazil did not substantially
alter its policy on voluntary contributions to the inter-American human
rights system.

[e]
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In relation to the Inter-American Human Rights Commission, since
2006, Brazil has contributed voluntarily to the JACHR on only three
occasions (2006, 2008, and 2009). Its last contribution to the IACHR—
only US$10,000—was made before the reform process began (Table 5).

TABLE 5

2006 2007 2008 2009 2010 2011 2012 2013 2014
Brazil's donations to the IACHR (US$)
98,500 - 300,000 10,000 - - - - -

Federal government expenditures for voluntary contributions to the IACHR

Additionally, Brazil donated US$20,000in 2013 to the Inter-American
Court in 2013; prior to that its last contribution (US$100,000) was made
via the Embassy of Brazil in Washington in 2009. The 2013 contribution
was for a project to disseminate the Court’s case law in Portuguese,
which was a joint initiative between the Court and the Brazilian
Ministry of Justice®®—that is, an initiative without any connection to the
negotiations conducted in the framework of the reform process, which
are under the purview at a national level of the Brazilian Ministry of
Foreign Affairs.

Brazil’s lack of commitment to voluntarily contributing funds to
the bodies of the inter-American system coincides with the country’s
political decision to adopt a critical stance and distance itself from the
OAS and the IACHR in 2011. This decision was a consequence of the Inter-
American Commission’s granting of precautionary measures in favor of
the indigenous peoples of the Xingu River basin due to the impacts of
the construction of the Belo Monte hydroelectric dam.* The foregoing
led to, among other things, a policy note by the Ministry of Foreign
Affairs rejecting the Commission’s decision,” and the withdrawal of
Brazil’s candidacy for one of the vacancies on the Commission in the

55 See Inter-American Court of Human Rights. 2013 Annual Report, p. 85, accessed
September 26, 2014, http:/ / www.corteidh.or.cr/index.php/en/ court-today / informes-
anuales.

56 IACHR, PM 382/10 - Indigenous Communities of the Xingu River Basin, Pard, Brazil,
accessed October 17, 2014, http://www.oas.org/en/iachr/indigenous/ protection/
precautionary.asp

57 Ministério das RelagSes Exteriores, Nota n° 142 — Solicitagio da Comissdo
Interamericana de Direitos Humanos (CIDH) da OEA, accessed October 17, 2014, http:/ /
www.itamaraty.gov.br/sala-de-imprensa/ notas-a-imprensa / solicitacao-da-comissao-
interamericana-de-direitos-humanos-cidh-da-oea


http://www.itamaraty.gov.br/sala-de-imprensa/notas-a-imprensa/solicitacao-da-comissao-interamericana-de-direitos-humanos-cidh-da-oea
http://www.itamaraty.gov.br/sala-de-imprensa/notas-a-imprensa/solicitacao-da-comissao-interamericana-de-direitos-humanos-cidh-da-oea
http://www.itamaraty.gov.br/sala-de-imprensa/notas-a-imprensa/solicitacao-da-comissao-interamericana-de-direitos-humanos-cidh-da-oea

IACHR’s 2011 elections,?® as well as that of the Brazilian ambassador
to the OAS.” Since that time, Brazil has had an acting representative
at the OAS. Indications of a change in this situation have only begun
to appear very recently. However, to date, there have yet to be any
important discussions regarding the policy on voluntary contributions
for the bodies of the inter-American system.

Part III — Conclusion

The data presented here allow us to observe the staggering disconnect
that exists between the agreements and political guidance of the inter-
American system reform process and the financial reality of member
states’” mandatory and voluntary contributions to its bodies. Despite
some increases in the Regular Fund and the Specific Funds in the wake
of the strengthening process, member states are still far from providing
the financial support the Commission and the Court need to ensure the
proper functioning of their activities in the short and medium term.
Combining mandatory and voluntary contributions appears to be the
right way to effectively strengthening the system, as neither of these
alone is enough to guarantee the financial sustainability, predictability,
and independence of the inter-American system.

As a short-term solution, member states must truly commit to
making voluntary contributions to the IACHR and the Inter-American
Court without earmarking these funds for specific purposes. Although
these commitments were undertaken during the reform process, there
have been no major changes in the pattern of donations in the time
since the strengthening process that occurred from 2011-2013. This
means that the countries that already donate to the system—such as
the United States, Canada, Mexico, Colombia, Chile, Argentina, and
Costa Rica—need to commit to giving larger amounts. At the same
time, it is urgent for the other countries in the region to begin to
make or to resume their voluntary contributions on a regular basis
and in sizeable amounts, in accordance with their ability to pay. This
especially applies to the countries, such as Brazil, Peru and Uruguay,
which were extremely active in the strengthening process, during

58 Ageéncia Brasil, “Brasil retira candidatura de Vannuchi para cargo na OEA,”
April 14, 2011, accessed October 17, 2014, http:/ / memoria.ebc.com.br/agenciabrasil /
noticia/2011-04-14 / brasil-retira-candidatura-de-vannuchi-para-cargo-na-oea

59  Folha de Sao Paulo, “Dilma retalia OEA por Belo Monte e suspende recursos,” April
30, 2011, accessed October 17, 2014, http://wwwl.folha.uol.com.br/fsp/mercado/
me3004201117.htm
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which they highlighted the funding issue and demanded changes that
require more resources.

Even though voluntary contributions are mainly seen as a quick fix
to the inter-American system’s financial problems, they allow countries
to give more to financially strengthen the most important human rights
bodies in the hemisphere without having to wait for the OAS’s budgetary
and political tangles to be resolved. The bodies of inter-American system
must be capable of operating regardless of the Organization’s crisis.

As a medium-term solution, the OAS must increase its annual
allocations to the inter-American system on an ongoing basis and in
reasonable amounts to meet the Commission and the Court’s financial
needs. To achieve this, preparing an action plan with clear objectives
for the inter-American system’ regular budget is fundamental. Similarly,
to address the budgetary crisis the Organization is currently facing,
member states must consider significantly increasing their mandatory
contributions to the OAS. By doing so, budgetary obstacles will be
overcome and allocations to the inter-American system will become
only a matter of political choices for the OAS and its member states.

Although this chapter focuses on the responsibility of OAS member
states to allocate more resources to the bodies of the inter-American
system, it is important to highlight the gap in our analysis on how
the funds currently allocated are being used. Indeed, if the situation
improves, civil society must be able to participate in the process of
defining the priorities to which the IACHR and the Court decide to
devote their scarce resources. The invitation remains open to whoever
wishes to engage in further discussion.
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Summary

The bodies of the inter-American human rights system, as part of
their strengthening, and to build trust and legitimacy, need an active
transparency policy and institutional design that allow users access to
important information. Although international organizations are subject
to transparency and information access policies, and the Organization of
American States (OAS) published its own policy to thateffectin May 2012,
the OAS is a long way from an active and proper implementation that
achieves maximum disclosure of the information it holds. This chapter
provides inputs showing the state of affairs regarding transparency
at the Inter-American Commission on Human Rights and the Inter-
American Court of Human Rights. These inputs attest to the importance
of developing clear guidelines for several aspects of transparency,
including appointment processes, individual case processing, and the
financial situation, and providing criteria in keeping with international
standards in order to achieve real progress on this issue.
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Introduction

In a society that prides itself on being democratic, citizens must have
information available in order to form an opinion on public matters.
Furthermore, the sustainability of a participatory democracy requires
ensuring society’s access to sufficient, timely, and truthful data on
government’s actions, management of public resources, the impact of
its decisions, and the reasons behind such decisions. All of these issues
are directly related to the democratic legitimacy of a State’s institutions.
Thus, transparency, by virtue of being related to the administration and
knowledge of public government information, is a topic that is ever
more ingrained and present in political speeches, academic debates, and
the demands of civil society—especially organized civil society.

The rationale for transparency is rooted in arguments from various
disciplines, such as law, political science, public administration, and
even public service ethics. This is the case in democracies as it assumes
a flow of information that is considered non-negotiable inasmuch as we
accept that the information the State “uses to perform its functions does
not belong to it, but [rather, belongs] to the set of individuals and groups
that enable the State to exist, and which are its ultimate raison d’étre”
(Aguilar y Bautista 2005: 16).

Seen through a democratic prism, transparency encompasses a
wide breadth of institutions and spheres of interactions which are
considered to be of a public nature. We would do well to remember that
the State, for purposes of carrying out its duties, maintains the classic
system of separation of powers, i.e. an executive, legislative, and judicial
branch. However, in the Americas, the evolution of relations between
the government and the governed, coupled with the public’s increased
demand for more efficient and effective public institutions has given rise
to a complex system that provides for bodies with specific functions but
whose nature differs from traditional ones. Among such agencies we
can mention: electoral bodies, autonomous central banks, and agencies
charged with judicial and non-judicial protection of human rights.

Again, from a democratic perspective and in keeping with a broad
notion of public institutions, international organizations and their
interactions with States are highly significant for society. In light of the
foregoing, it is particularly important to address the manner in which the
bodies of the inter-American human rights system (the inter-American
system) make their work transparent. As public bodies of international
law they are subject to a set of normative provisions which regulate their
functioning, but they need democratic legitimacy.



This point is significant as traditionally the inter-American system has
promoted transparency in the States of the region. In fact, its contribution
to the adoption of regulatory frameworks, institutional design, and
promotion of citizen’s access to information is notable. Nevertheless, this
chapter takes a novel approach: the inter-American system as a subject of
transparency, in keeping with its own rules and procedures. To this end,
this chapter develops several arguments that attest to and substantiate the
need for the system to have a transparency policy.

The chapter first addresses some conceptual fundamentals, reviews
the status of the matter at hand in the inter-American system, compares
different standards, and finally proposes a synthesis of principles and
frameworks for a transparency and access to information policy that
can improve the current operating conditions of the inter-American
system’s bodies.

The notion of transparency in general
and in the inter-American system

One of citizens’ repeated demands in recent years has been to establish
a regulatory and institutional framework that allows for concepts like
access to information, transparency, and accountability to move from
academic and political discourse to reality for the public. These concepts
have largely fueled the debate over what new ideas, means, and
practices are required in the process of consolidating public institutions.
Implicit therein is a new kind of relationship between public bodies
and citizens which allows society at large a better understanding of the
terms under which authorities are required to fulfill their mandates, in
addition to greater oversight over their role, and finally, the opportunity
to influence their decisions.

Due to this potential, transparency in public institutions of an
international nature—like the bodies of the inter-American system—is
one of the factors to be studied and promoted. With the aim of shedding
light on the implications of transparency, we make the following
observations.!

1 It is important to highlight the lively and interesting academic debate regarding
the definitions and applications of transparency. In this sense, this is a proposed
conceptualization whose main purpose is to identify the key components that allow
it to be distinguished from other related concepts like accountability and access to
information. Other references on the concept can be found in Concha Cantt, Lépez-
Ayll6n, and Tacher Epelstein (2004); Merino (2005); SFP (2005); Vergara (2005); Peschard
(2005); Cardenas (n.d.); Ruiz (2006).
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Transparency in a broad sense

From the outset it should be stated that transparency can be understood
in a broad and a strict sense. The former is understood as the result
of a set of measures and policies implemented as a consequence of the
nature of public responsibilities, which enable the public to have access
to truthful, complete, and timely information on an ongoing basis about
how the State conducts its business. Transparency is a characteristic, a
quality, i.e. there is either transparency or there is not. In this sense, a
government or any public office, agency of the State, or international
organization is transparent when it manages to create conditions that
allow society to be fully aware of its actions, such that any decision, the
rationale behind it, “as well as the costs and resources committed to
implementing a decision, are accessible, clear, and communicated to the
public at large” (Hofbauer and Cepeda 2005: 39).

This broad concept of transparency has been associated with [the
metaphor of] a glass box or a public display case and has also been one
of the foundations of the democratic exercise of public service. Seen in
this light, transparency necessarily implies disclosure of actions, which
“constitutes the most decisive factor for oversight—or for legitimizing—
representatives’ exercise of power” (Abramovich and Courtis 2003).

Transparency in a Strict Sense

Underlying the scenario previously outlined, is transparency in a strict
sense—also referred to as active transparency or public information
made available by operation of law—which is nothing more than the
statutory obligation public institutions have to make specific information
on its functions available to its citizens through remote means on an
ongoing basis.

Active transparency tends to regulate, implicitly or explicitly, the
obligation to pro-actively undertake different measures to disseminate
information and penalize authorities who disregard their obligation. The
most important of these measures is to process the information in order
to fulfill the mandate of presenting to the public specific processed data.

Thus, transparency, in a strict sense, is one of the components which
allows for transparency in a broad sense. It is an instrument to make the
metaphorical public display cabinet a reality, which, in principle, is also
provided for in the majority of international standards and normative
instruments issued on the subject.?

2 See, for example, the Model Inter-American Law on Access to Public Information,



Conditions for transparency

As previously highlighted, transparency, in a broad and strict sense, is not
aimed at anyone in particular that has been pre-defined or identified. One
of its main characteristics is that it is directed towards the public at large.
In other words, each citizen is a potential recipient and beneficiary of
transparency. In the case of active transparency, it is fundamental to create
the conditions for the minimum required information to be known by the
widest array of citizens, thus effectively placing information on display.

Availability, accessibility, permanence, and remote access are key
to achieving this. Information is available to the public when there is
enough of it, and the public entity is able to provide it. It is accessible
when it is materially obtainable for the public, in the broadest sense,
i.e. when they can find out about it, see it, obtain it, understand it,
and subsequently use it. Permanence implies that the aforementioned
characteristics will be sustained over time. Remote access means it is
not necessary to travel to the place where the data has originally been
archived in order to access it.

The sum of these four factors results in the following: active
transparency is accomplished when the public is able to get to know,
whenever and wherever it decides, all the information that provisions
indicate should be made available to it.

As is to be expected, this raises new questions: How much
information is enough for each category that needs to be included?
What is the best medium to satisfy the requirements for availability,
accessibility, permanence, and remote access? Lastly, in what manner or
format should information be displayed in order to meet the availability
and accessibility requirements?

The public nature of the bodies
of the inter-American human rights system
and the notion of public interest

In order to identify the public interest in the functioning of institutions
like the OAS and the bodies of the inter-American system—the Inter-
American Commission on Human Rights (IACHR) and the Inter-
American Court of Human Rights (the Court)—a brief reference to the
origin, nature, and role of this system is called for.

approved by the OAS General Assembly in 2010, https://www.oas.org/dil/AG-
RES_2607-2010_eng.pdf
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The Organization of American States (OAS) is an international
organization created by the States of the Americas with a view to
achieving an order of peace and justice, promoting solidarity, and
defending their sovereignty, territorial integrity, and independence.?

Since the creation of the OAS, the States of the Americas have
adopted a series of international instruments that have become
the normative basis of the regional system for the promotion and
protection of human rights, through the recognition of these rights,
the establishment of obligations aimed at their promotion and
protection, and the creation of organs to oversee their observance.*

For its part, the principal function of the IACHR is to promote the
observance and defense of human rights in the Americas. Among its mul-
tiple duties we can highlight reviewing individual petitions, in loco visits,
thematic or case hearings, as well as country, thematic, or annual reports.

The Court was created in 1969 under the American Convention on
Human Rights, and was established and organized when the Convention
entered into force. It was formally installed at its headquarters in San
Jose, Costa Rica, on September 3rd, 1979. As for its functions, the Court
is an autonomous judicial institution whose purpose is to interpret
and apply the American Convention on Human Rights. To fulfill such
purpose, the Court has two primary functions: a judicial one, and an
advisory one.

In keeping with the foregoing, it is indispensable that the main
bodies of the inter-American system—the IACHR and the Court—not
only have the legal and material resources to perform their duties, but
also a high degree of legitimacy that allows them exercise with authority
the persuasion required to carry out their mandate and achieve the
degree of influence inherent therein.

According to Claudio Nash, transparency must be applied to the
bodies of the inter-American system, given that: (a) greater transparency
increases the legitimacy of its bodies; (b) it has positive effects on
improving individuals’ access to justice; and (c) it enables civil society
to carry out oversight of the inter-American bodies’ functioning (Nash
et al. 2012: 12).

3  Article 1 of the OAS Charter.

4 Inter-American Commission on Human Rights (IACHR). 2012. Basic Documents
in the Inter-American System. Introduction. (Updated on April 30, 2012). Washington
D.C, p. 2, http://www.oas.org/en/iachr/mandate/Basics/introduction-basic-
documents.pdf


http://www.oas.org/en/iachr/mandate/Basics/introduction-basic-documents.pdf
http://www.oas.org/en/iachr/mandate/Basics/introduction-basic-documents.pdf

Its legitimacy stems principally from: appropriate exercise of its
powers; timely compliance with its obligations; its proximity to the
victims’ plights; justified and efficient use of economic and material
resources; as well as the recognition and public prestige of those who
comprise their executive bodies. To this end, communication with
society (in general terms, the people of the States Parties) is necessary
in order to achieve strengthening of this trust. Absence or inadequate
dissemination of results, as well as lack of transparency or even people’s
simple ignorance of the nature or management of the inter-American
system, can lead to its weakening.

Thus, the inter-American system’s work must be part of the public
debate and subject to public scrutiny. Dissemination of sufficient
information and transparency in its management are obligations that
stem from its public nature, but also from the need to build legitimacy.
This is why it is so important it have adequate administrative policies and
decisions made to further public outreach and disseminate its activities.

Given their nature as public institutions of international law and
the public interest that imbue their activities, individuals are entitled
to know the information that is in the hands of the bodies that make
up the inter-American system. This right is not limited to having access
to documents created and information held by said bodies, but, rather,
also extends to the duty to report on actions they are taking and the
results they obtain through such activities. This means that the OAS, the
IACHR, and the Court are obligated to disseminate their activities and
the impact they have on the inter-American community. In other words,
the guarantees of the regions’ citizens include the right to know—with
the inter-American system having the duty to keep them informed in a
timely and truthful manner, and subsequently disclose the what, how,
with what, and why of its work, to which end the different bodies that
make up the system must process their data and provide it in an easy to
understand manner.

Conclusions on the inter-American system
as a repository of public information

We reiterate that the information the bodies of the inter-American
system possess must be considered of public interest, since it is a
decisive factor in understanding the human rights situation in the
inter-American region, insofar as the inter-American system is the
competent entity for the protection and promotion of human rights and
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the guarantor of oversight both judicially—through the Court—as well
as quasi-judicially—through the IACHR—with regard to human rights
violations in the region.

Hence, transparency, in its broadest sense, is the most effective,
efficient, and legitimate manner in which the regions’ inhabitants can
verify that the actions of officials of the inter-American system are
in keeping with the normative framework that regulates it, that the
resources is has available are being allocated to a system that produces
reliable and tangible results, and that it also fosters observance of human
rights. Additionally, the public can thus be certain of what to expect if
they ever turn to the inter-American system.

Transparency and access to information
as a source of legitimacy of the bodies
of the inter-American system

Two of the sources of democratic legitimacy, when it comes to institutions
which are not created as a result of direct elections, are the processes of
appointing their members, as well as the management and performance
of their functions. When appointment mechanisms are transparent, trust
is created through positive public opinion and the active participation of
society in matters of their interest.

In general terms, an appointment procedure which contributes to
the democratic legitimacy of institutions must meet ten requirements
(it should be noted that these are not the only ones nor should they
limit the process, as it depends on the context and the kind of procedure
to be carried out): (1) an appointment mechanism through an outside
entity; (2) an inclusion mechanism for candidates; (3) defined stages and
deadlines; (4) a detailed outline of the desired profile; (5) a description
of the post; (6) consolidation and publication of each candidate’s file;
(7) an inclusion mechanism for the public; (8) a technical instrument
to evaluate and assess candidates; (9) reports on the intermediate and
final decisions that include an explanation; (10) public access to the
information generated by the previous requirements (Fundar 2009).

Furthermore, one must keep in mind that human rights institutions
must have inclusion procedures which guarantee a plurality of
representation of those interested in human rights protection® in order to
have diverse interest group that can consolidate and influence decision-

5  The Paris Principles, Principles relating to the Status of National Institutions, http:/ /
www.ohchr.org/EN/Professionallnterest/ Pages/ StatusOfNationallnstitutions.aspx



making. This will result in an institution with a multiplicity of visions,
ideas, and opinions on how to resolve issues in a more balanced manner.

The following is a general description of the most important
characteristics of an appointment process and its implementation. The
process must provide everyone the chance to apply for the post on equal
terms and without any kind of discrimination. Anyone who meets the
requirements of profile sought mustbe able to participate. The application
for the post must state the selection criteria and the specific deadlines to
be selected, which will give certainty to the process. The desired profile,
the work and activities to be performed, the documentation requested,
and the evaluation criteria must be specified.

Once you have candidates for the post, there must be as much
information about them as possible in order to make appropriate
decisions about their selection. In addition to this, society’s opinions
and perspectives must be brought in, thus involving it in the decisions
to be taken about the candidates.

The candidate chosen will be the person who most closely fits the
profile sought and has the abilities to fill the post. An explanation is to be
provided on why s/he has been chosen and the reasons why the others
were not. The appointment shall preferably be made during an official
act which shall establish the specific term of his or her mandate.®

It is important that the entire process be public so that it can be
easily found and accessed in order to legitimize the decisions made
and keep the public informed about the path that was taken in order to
arrive at the appointments. As mentioned previously, shedding light on
the selection generates an environment of trust, thus contributing to the
legitimacy of institutions.

Transparency in the designation
or appointment processes of bodies
of the inter-American system

Both the Rules of Procedures and Statutes of the IACHR and the Court
regulate the way in which the members of each institution are appointed.
In general, their content provides for how commissioners, judges, and
executive secretaries are selected, the term of their mandate, and their role.
However, when comparing these procedures with the standard outlined
above, there are gaps that could easily be overcome, thus substantially

6  Ibid.
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contributing to the inter-American system’s transparency and legitimacy.

One of these gaps is in the selection of commissioners,” as well as
judges of the Court.? In both cases, it is provided that their appointment
by the OAS General Assembly will be in a personal capacity from a
list of candidates proposed by the governments of the member states,
where each government may nominate up to three candidates. These
provisions do not make clear what criteria the General Assembly uses to
select these officials, nor does it list the procedures and criteria used by
State Parties to the Convention for selecting candidates.

The need to delve into these issues has already been noted during
the inter-American system’s strengthening process, initiated by the
same bodies that comprise it. Among other things, the need to review
and regulate national appointments was highlighted by means of
introducing citizen participation, transparency, and the possibility
of public oversight that ensures the independence, suitability, and
diversity of the individuals who aspire to a post within the inter-
American system (Krsticevic and Vicente 2014: 36). In fact, the selection
process of the individuals who comprise the system has been described
as “nontransparent and closed to citizens, who have no means to know
or opine on the potential candidates” (Salazar and Galvis 2012: 21).

In this regard, proposed criteria for Brazil—developed by the
organization Conectas Direitos Humanos (Conectas Human Rights) for
independent specialists who are candidates for international human
rights posts—should be taken up by other countries.’ Through the use

7  The Statute of the IACHR, article 3:

1. The members of the Commission shall be elected in a personal capacity by the
General Assembly of the Organization from a list of candidates proposed by
the governments of the member states.

2. Each government may propose up to three candidates, who may be nationals
of the state proposing them or of any other Member State of the Organization.
When a slate of three is proposed, at least one of the candidates shall be a
national of a state other than the proposing state.

8 Statute of the I/ A Court H.R,, article 7:
1. Judges shall be elected by the States Parties to the Convention, at the OAS
General Assembly, from a list of candidates nominated by those States.
2. Each State Party may nominate up to three candidates, nationals of the state
that proposes them or of any other Member State of the OAS.
3. When a slate of three is proposed, at least one of the candidates must be a
national of a state other than the nominating state.

9 See the proposed criteria available in Portuguese, “Proposta de critérios e processo
para definicdo de indicagdes do estado brasileiro a Candidaturas de especialistas
independentes para cargos internacionais de direitos humanos,” June 2014, http://
dhpoliticaexterna.org.br/docs/2013/ CBDHPE_Of%C3%ADcio_Candidaturas
Internacionais_09un14.pdf
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of minimum requirements that the candidates’ profiles and the process
itself must meet, the goal is to strengthen international organizations
and comply with the principles of disclosure and transparency which
enable society to have some degree of oversight. As noted previously,
improving the conditions of this process requires a commitment on the
part of each and every one of the region’s States to establish guidelines
on internal selection mechanisms for submission of candidacies.

The second dimension of this process is under the purview of the
international organizations. In this case, it is important to highlight
progress achieved. Prior to the election of commissioners during the
43 Regular Session of the OAS General Assembly held in Guatemala in
June 2013, a new practice was adopted in order to have public oversight
of candidates for IACHR Commissioner. The OAS Permanent Council
convened a special session May 1, 2013, where it held a public forum
for IACHR candidates.'” This exercise was the first of its kind, and
candidates had to give a presentation and take questions from State
Parties and civil society."

While each State’s vote remains secret and no justification needs to
be given for a vote in favor of a particular candidate, this process does
represent an improvement in the appointment mechanisms, increased
transparency, and the possibility that there is a greater political cost
for electing candidates that have publicly shown themselves to be
unsuitable. For example, the personal interview through a public
appearance provides reasonable information regarding whether a
candidate has the best qualities, skills, and profile to fill the post and not
the minimum requirements for it."2

Another best practice can be found in the guidelines established by the
IACHR via Resolution 04/06 for the appointment of special rapporteurs
or independent experts.” This Resolution outlines the requirements for
the vacancy announcement and its publication, and for the pre-selection
of the candidates. It also sets forth the obligation to include in detail the
selection process and criteria, and allows civil society organizations and

10  See the Minutes of the Special Session held on May 1, 2013, http:/ / www.oas.org/
consejo/sp/actas/actal917.pdf For the video recording see https:/ /www.youtube.
com/watch?v=0OLY6LBd5y80&index=65&list=PLKkh9EPEuEx2sNOv3Z8kwhcHuDZX
HHQT8

11  See http:/ / www.justiciaviva.org.pe/notihome /notihome01.php?noti=1046

12 DPLEF, La entrevista personal en la seleccién de autoridades judiciales, http:/ / dplf.org/
sites / default/ files / 1332509827.pdf

13 See http:/ / www.cidh.oas.org/ resolutions/ resolution4.06text.htm
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States to comment on the selection criteria. The Resolution notes that
finalists selected must fulfill the minimum requirements and that their
curriculum vitae are to be made public for a reasonable amount of time;
provides for comments to be received from civil society during a specific
period; notes that finalists are to be interviewed; and finally, outlines
the election process, to be held by secret vote and requiring an absolute
majority of the members of the IACHR.

As can be seen, this procedure represents substantial progress in
light of the standards and arguments presented herein. Nevertheless,
there are areas open to improvement. One of them, in keeping with best
practices, would be to publicly interview each candidate and provide a
rationale for the IACHR'’s decision in selecting the Rapporteur.

For its part, the selection of the IACHR Executive Secretary has been
clearly regulated in the IACHR'’s Rules of Procedure,™ as of the inter-
American system’s strengthening process. However, it is important
to note that the Rules of Procedure do not regulate the appointment
of the Assistant Secretary or the hiring of professional, technical, and
administrative staff of the Secretariat. The Rules do not indicate the
organizational structure either or how the Secretariat is structured or

14 Article 11:

1. The Executive Secretariat shall be composed of an Executive Secretary, and at
least one Assistant Executive Secretary, as well as the professional, technical
and administrative staff needed to carry out its activities.

2. The Executive Secretary shall be a person of independence and high moral
standing, with experience and recognized expertise in the field of human
rights.

3. The Executive Secretary is appointed by the Secretary-General of the
Organization. The Commission shall undertake the following internal
procedure to identify the best qualified candidate and forward his or her name
to the Secretary General, proposing appointment for a four-year term that can
be renewed once.

a. The Commission shall open a public competition to fill the vacancy,
publicizing the criteria and qualifications for the office and description of
the functions and duties to be fulfilled.

b. The Commission shall review the applications submitted and identify three
to five finalists who shall then be interviewed for the post.

c. The curriculum vitae of each finalist shall be made public, including on the
Commission’s website, during one month prior to the final selection, in
order to receive observations on the candidates.

d. The Commission shall determine the best qualified candidate, taking into
account the observations, by an absolute majority of its members.

4. Prior to and during their period of appointment, the Executive Secretary and
Assistant Executive Secretary shall disclose to the Commission any interest
which may be considered to be in conflict with the exercise of his or her
functions.



divided. Under these circumstances, it is important to shed light on and
regulate the general criteria for selection, profile, salary, activities, and the
term of some members, as well as the terms for hiring Executive Secretariat
personnel. This, in order to have clear and accurate processes set forth in
an operations manual or a document with minimum guidelines on what
is to be known about staff, beyond the profiles and requirements that are
drawn up ad hoc for each job vacancy announcement.

As regards the selection of members of the Court Secretariat, it is
only provided that the Court will appoint its Secretary, but there are no
details about the selection process, nor is the profile required to fulfill this
post outlined. It is mentioned that for the performance of the Secretary’s
duties, he will have staff appointed by the OAS Secretary General in
consultation with him, but without listing the duties, positions, profiles,
or the manner in which the staff that comprise the Secretariat of the
Court will be hired. The selection process for the Assistant Secretary is
not defined either and it is only provided that he will assist the Secretary
in his work and will replace the Secretary in his absence.’ This process
not only needs to be modified to bring it into line with best practices
implemented in other cases, but should also have some kind of manual,
guidelines, or criteria that allow the Secretariat flexibility in how it
conducts its business while providing certainty for its operation.

In order to ensure transparency in keeping with the ten requirements
that were furnished as an example, both institutions must provide public
access to the information that was said to be missing, or should create it
where appropriate. This, with the aim of not only having a transparent
system and informing society about its activities, but also so it may
build the legitimacy that gives it the capacity to achieve its objectives
and enforce its decisions.

15 Article 14:

1. The Secretariat of the Court shall function under the immediate authority of the
Secretary, in accordance with the administrative standards of the OAS General
Secretariat, in all matters that are not incompatible with the independence of
the Court.

2. The Secretary shall be appointed by the Court. He shall be a full-time employee
serving in a position of trust to the Court, shall have his office at the seat of the
Court and shall attend any meetings that the Court holds away from its seat.

3. There shall be an Assistant Secretary who shall assist the Secretary in his duties
and shall replace him in his temporary absence.

4. The Staff of the Secretariat shall be appointed by the Secretary General of the
OAS, in consultation with the Secretary of the Court.

16  While the Rules of Procedure provide that the Assistant Secretary will be chosen
in keeping with a statute (art. 8), the procedure is not found in the Statute, the Rules of
Procedure, or on the Court’s websites.
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Transparency in Budget Management

Another point to address in order to provide legitimacy to the inter-
American system is the importance of shedding light on the management
of its functions. In this realm, budget management is extremely
important, especially in order to answer questions like: How is the
money allocated to the IACHR and the Court spent? How is the budget
distributed? What priorities does it address? How are expenditures
accounted for?

In order to have strong institutions, with the capacity to act, and
legitimacy to exercise their duties, sufficient allocation of resources is
required, just as has been discussed by the Working Group on this issue.
In 2012, this Group highlighted the significance of bolstering funding,
recommending the adequate allocation of resources in order to bring
about enhanced performance and sustainability of the inter-American
system. Although another chapter in this book entitled “Counting Coins:
Funding the Inter-American Human Rights System” broaches in depth
the financial situation of the bodies of the system, as well as the difficulties
of learning about budget execution in detail, we deemed it important
nonetheless to highlight some findings on budget transparency.

The main recommendation was for member states to increase
the funding allocated to the inter-American system. Additionally, the
Working Group proposed that another source of funding be obtained
from international cooperation resources through public competitions.
It likewise proposed the creation of a technical group comprised of
the OAS, member states, and the inter-American system’s bodies,
which would prepare a report laying out the financial requirements for
establishing alternatives that would allow for financial stability to be
achieved.”

As indicated above, transparency—in a broad and strict sense—
is a source of legitimacy for institutions in general, and specifically
for those of a public nature. From this perspective, institutions must
implement diverse measures to make pertinent information available to
society regarding execution of funds, criteria for prioritization, and the
outcomes achieved.

17 In 2005 the IACHR had a budget of US$3,077,500.00, an 11% budget cut as
compared to 2004. In 2007 and 2010, there were budget increases but nonetheless the
funds allocated from the OAS regular budget are insufficient for the performance of its
duties. See Position Document on the Strengthening Process of the Inter-American System for
the Protection of Human Rights, April 2012.

18  Report of the Working Group, December 13, 2011, pp. 16 and 17.



In the case of the TACHR, it is possible to find ample budget
information on contributions it receives and funding execution. On its
website, for example, the budget execution is listed by rapporteurships
or thematic units and a list of donors is included along with the
donation amount; also included is the distribution of the OAS Regular
Fund through 2013, with adequate details by object of expenditure
and funding source. One detail worth highlighting is the disclosure of
information on distribution of funds to staff and consultants. In keeping
with this trend, the IACHR could also itemize the total amount executed
for each individual who works at the Commission, as well as the total
amount allocated for the commissioners.

This progress regarding transparency must be supplemented with
additional information in order to reach an appropriate standard of
accountability. In order to do so, it will be necessary to combine this
information with reasonable justifications and explanations on outcomes,
as well as the kinds of financial implications behind them. One way
would be to classify this information in simple categories which answer
questions like: Who is making expenditures? What is the expenditure
made on? Why is the expenditure made? Where is the expenditure
made? Another way would be to use the budgetary classifications that
are most widely accepted in the public sphere: administrative, economic,
and functional. Jointly disseminating the draft budget, the budget, and
a budget execution report is also important insofar as it provides some
order that makes it more accessible to users.

The Court, in contrast, has a long way to go when it comes to budget
transparency. Article 26 of its Statute! provides that the Court has the
authority to prepare its own draft budget and to administer it. However,
this information is not available, at least not through remote means. In
other words, while there is a list of donors that includes the purpose
of their donation and the total amount donated, there is neither an
institutional budget nor any information on what and for what purpose
the funds donated were spent or on their internal allocations.

19  Article 26 of the Statute of the I/ A Court H.:

1. The Court shall draw up its own budget and shall submit it for approval to the
General Assembly of the OAS, through the General Secretariat. The latter may
not introduce any changes in it.

2. The Court shall administer its own budget.
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Transparency in Institutional Management

The institutional management of the bodies of the inter-American
system is provided for in different articles of their respective Statutes
and Rules of Procedure. The provisions thereof reveal several areas of
focus due to the marked importance they have for the observance of
human rights in the region.

A 2012 comprehensive study on transparency in the inter-
American system and its relationship to access to justice (Nash et al.
2012) concludes that while information is available on the TACHR
and the Court websites, the organization of such information is quite
inadequate. It likewise concludes that although there is an abundance
of information on processing individual petitions, there are stages of the
procedure which do not meet minimum information standards, namely:
the initial processing stage, the discretional nature of merits reports
publication under Article 51 and submission of cases to the Court;
regulatory obstacles due to lack of clarity; and non-transparent practices
that hinder monitoring of cases.

Moreover, according to the authors of another chapter in this book,
“The Elephant in the Room: The Procedural Delay in the Individual
Petition System in the Inter-American System,” they had difficulties
accessing information that could have given them a clear overview of
the individual petition system and the challenges the IACHR faces in
this regard.

For example, they note that in the overwhelming majority of cases,
the dearth of information made it impossible to obtain consolidated
data for showing trends and identify the real problem. They further note
that the information collected does not allow the existing procedural
backlog to be accurately measured given that not all of the decisions of
the system’s bodies are public.

Among the difficulties in accessing information, they also refer
to: the impossibility of finding out the total number of unpublished
merits reports approved since the JACHR does not release them; lack
of sufficient information to determine the year in which each of the
pending petitions awaiting initial review was received by IACHR; the
Commission’s reports from 2002 to 2010 have no information on the
number of petitions rejected; there is little information on the number
of petitions pending an admissibility decision as only the number of
petitions being processed is provided; despite improvements in its
annual reports, there is still no timely publication of comparable data
by the IACHR.



In conclusion, we consider the abovementioned chapter to be
pertinent as it determines that access to key information for following
up on cases remains precarious and fragmented, despite attempts to
remedy the situation. The scant information published by the IACHR
to monitor the status of individual petitions continues to be inconsistent
and is generally not helpful for doing appropriate follow-up. The
chapter concludes that the lack of access to information results in
incomplete evaluations that are not really reliable, and do not allow for
true progress on the issue. Indeed, for this reason, dialogue should be
initiated with researchers to determine the kind of useful and necessary
information that needs to be produced, systematized, and published on
an ongoing basis.

Furthermore, it is important to reiterate the need for the IACHR to
have guidelines for active transparency, degrees of transparency, and
exceptions with regard to not only its administrative work, but also its
political and quasi-judicial work. A telling example in this respect is
that of the Argentine prosecutor who has been involved in some of the
trials against the military dictatorship in the ESMA case. He repeatedly
requested that the IACHR provide him the files needed to supplement
and strengthen his investigations in light of the enormous amount of
information that the Commission had thanks to the in-depth research it
had done since the seventies. The request took at least five years, since
according to the then Executive Secretary, it was necessary to analyze
whether to provide documents furnished confidentially, and if so, to
establish a general protocol for these kinds of situations.?” The IACHR
finally provided the information in December 2011;?* however, we are
unaware of any comprehensive policy that was developed for these
kinds of cases, with regard to handling files, information, and public
usefulness, not just for [the benefit of] the IACHR, but also for countries
that are fighting for justice and against impunity.

20 See the interview with Santiago Cantén by Alejandra Dandan, November 29,
2011, http:/ /www.paginal2.com.ar/diario/elpais/1-182294-2011-11-29.html; see also
http:/ /www.estaesmia.com/index.php/archives/1494.

21 See La Jornada, “Entrega la CIDH a Argentina archivos desclasificados de vuelos
de la muerte,” December 17, 2011, http://www.jornada.unam.mx/2011/12/17/
mundo/022nImun
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Towards a policy of transparency and
information access in the inter-American
human rights system

Building a transparency and accountability
agenda in the international sphere

Concern regarding transparency in international and multilateral
institutions and organizations has grown consistently over the past
two decades. In fact, different multilateral organizations currently have
information disclosure policies and access mechanisms in place. Despite
the inherent differences in the nature of each institution, we find that one
of the common factors that has driven processes of change in disclosure
policies is organized civil society movements.

The majority of the regulatory measures adopted as a result of these
processes share guiding principles. For example, since the mid-1980s
the World Bank (WB)* began to speak of a “presumption in favor of
disclosure,” as a result of pressure by civil society and social movements
(Fox and Brown 2000), categorizing for the first time its information as
published, available to specific audiences, and restricted (World Bank
2014). The first World Bank disclosure policy was issued in 1993 and it
wasn't until 2010 that the Bank approved its Access to Information Policy,
recognizing that “transparency and accountability are of fundamental
importance to development processes,” and that said policy responds
to the different roles the institution plays as: a development finance
institution, an intergovernmental organization belonging to countries;
a lending institution and employer (World Bank 2013).

For its part, the Inter-American Development Bank (IDB) enacted its
first information disclosure policy in 1994 (following the World Bank’s
footsteps) (IDB 2009). After several revisions thereto, in January 2011,
the IDB issued a policy in which disclosure had been changed to access,
which has a broader scope.

In this same vein, several agencies of the United Nations (UN) have
established their own information disclosure policies. For example,
the United Nations Development Programme (UNDP) approved its
policy in 1997 and only just revised it in 2013 (UNDP 2013). The United
Nations Children’s Fund (UNICEF) has an information disclosure policy

22 When we say World Bank, we are referring to the International Bank for
Reconstruction and Development (IBRD), the public sector lending arm of the World
Bank Group.



(UNICEEF, n.d.), the United Nations High Commissioner for Refugees
(UNHCR) calls it an archives access policy (UNHCR, n.d.), while the
United Nations Environmental Programme approved its information
access policy in 2014 (UNEP, n.d.), just to mention a few.

In summary, the emergence and development of information
access policies in the international arena is a process that is increasingly
widespread, in terms of coverage, and depth, in terms of detail and
accuracy. Table 1 shows the guiding principles behind information
access policies from the World Bank, the Inter-American Development
Bank, and the United Nations Environmental Programme (as it is the
most recent). Also included are the guiding principles for the Model
Inter-American Law on Access to Information (OAS 2010), which is one
of the benchmarks and has some of the highest standards regarding
information access, in addition to coming from the organization that
houses the inter-American system.
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It should be noted that a key difference between the policies of the
WB, the BID, the UNEP and the Model Law is that the latter has a rights-
based approach. While the multilateral organizations acknowledge the
importance of information access and transparency for accountability,
development effectiveness, furthering their goals, building and
maintaining public dialogue, among others, they do not explicitly state
that it corresponds to a guaranteed right. The Model Law, however, is
based on explicit recognition of information access as a fundamental
human right, as well as the need to draw up principles that support the
drafting and implementation of laws to enforce this right.

The history of the OAS access to
information agenda and policy

The Organization of American States has been developing an agenda
on access to information for several years.® In national arenas, the
IACHR Office of the Special Rapporteur for Freedom of Expression has
included a section on the right to information in its reports since 1999
(IACHR 1999). Furthermore, during the Third Summit of the Americas
held in Quebec, Canada in April 2001, heads of State and government
committed to supporting the Office of the Special Rapporteur in
disseminating work on case law and ensuring that national legislation
on the subject is in line with international agreements. Pursuant thereto,
in 2001 it presented the “Report on Action with Respect to Habeas Data
and the Right of Access to Information in the Hemisphere,”* which
outlines regulatory frameworks and the status of the right to access to
information in each one of the countries. The Office has kept working
on the issue, and in 2012 published the report “The Right to Access to
Information in the Americas: Inter-American Standards and Comparison
of Legal Frameworks.”?

Along the same lines, it is important to highlight that in its 2007
special report, the Office of the Special Rapporteur, revisiting several
international instruments, stated that:

In terms of responsibility one cannot neglect to point out that
currently this obligation includes international organizations. In

23 See http:/ /www.oas.org/en/sla/dil/access_to_information_references.asp
24 Seehttps:/ /www.oas.org/en/iachr/expression/showarticle.asp?artID=570&IID=1

25 See https:/ /www.oas.org/en/iachr/expression/docs/publications/access%20
to%20information%20in%20the%20Americas%202012%2005%2015.pdf



this sense, the 2006 Joint Declaration of rapporteurs is enlightening,
as it declares that “public bodies, whether national or international,
hold information not for themselves but on behalf of the public
and they should, subject only to limited exceptions, provide
access to that information.” Furthermore, the report affirmed that
international public bodies and inter-governmental organizations
should adopt binding policies recognizing the public’s right to
access the information they hold. Such policies should provide for
the proactive disclosure of key information, as well as the right to
receive information upon request.*

For over a decade the OAS General Assembly (GA) has approved
annual resolutions aimed at furthering the right to access to information
in the Americas.” In 2003 the GA approved a resolution® that reaffirmed
that access to public information is an indispensable requirement for
democracy, and reminded States of their obligation to respect access to
public information for all individuals and to promote the adoption of
legislative or other measures necessary for its recognition and effective
enforcement. Among other issues, it instructed the Office of the Special
Rapporteur for Freedom of Expression of the JACHR to continue
including in its annual report a section on access to public information
in the region.

Periodically, the Assembly has reiterated this mandate and
broadened the agenda to make progress in regulations, guidelines,
and principles on access to information. For example, in 2009 the GA
requested that the Office of the Special Rapporteur for Freedom of
Expression, Department of International Law, and other entities—with
the cooperation of member states and civil society—prepare a model
law on access to information and a guide for its implementation,” which
was approved in 2010.%

26 IACHR Office of the Special Rapporteur for Freedom of Expression, Estudio
especial sobre el derecho de acceso a la informacién, 2007, para. 106, (internal citations
omitted), http:/ /www.cidh.oas.org/relatoria/section/Estudio Especial sobre el
derecho de Acceso a la Informacion.pdf

27  See https:/ /www.oas.org/en/sla/dil/access_to_information_references.asp

28 OAS General Assembly. AG/RES. 1932 (XXXII-O/03), “Access to Public
Information: Strengthening Democracy,” adopted on June 10, 2003, https:/ / www.oas.
org/juridico/english/ga03/agres_1932.htm

29  See https:/ /www.oas.org/dil/ AG-RES_2514-2009_eng.pdf

30 See https:/ /www.oas.org/en/sla/dil/access_to_information_model_law.asp
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In 2011, the GA also addressed the issue within the OAS itself and
resolved:

To instruct the General Secretariat to develop an internal policy
and prepare a directive for access to public information within
the Organization, in line with the standards followed in other
multilateral organizations, and to put it into effect prior to the forty-
second session of the General Assembly.*!

In 2012 the OAS General Secretariat issued its Access to Information
Policy,” in keeping with the mandate to follow other multilateral
organizations’ standards and develop its own internal institutional
policy. This Policy® represents an important regulatory framework
for progress bearing in mind that it took the OAS more than a decade
after it had begun promoting changes in member states to recognize
the need to make its own activities transparent. The policy’s goal is to
make its activities transparent, respect privacy, and facilitate access to
information held by the OAS General Secretariat.

The OAS Access to Information Policy

The policy establishes an obligation to disclose and actively update
information by means of the OAS webpage.* Furthermore, the Policy
created both: (a) an Information Officer, who is the principal point of
contact and is responsible for receiving and deciding on requests for
information, and (b) the Access to Information Committee, comprised of
the Secretary for Administration and Finance,® the Secretary for External
Relations,* and the Director of the Department of Legal Services,” which
is tasked with interpreting the policy, establishing costs, and making
final decisions on appeals.

31 OAS General Assembly, AG/RES. 2661 (XLI-O/11), “Access to Public Information
and Protection of Personal Data,” adopted on June 7, 2011, para. 7, http:/ / www.oas.
org/dil/ AG-RES_2661-XLI-O-11_eng.pdf

32 OAS General Secretariat, Executive Order 12-02, Access to Information Policy, May
3,2012. See AG/RES. 2727 (XLII-0/12), para. 6.

33  Available at http:/ /www.oas.org/legal/english / gensec/ EXOR1202.DOC
34 See: www.0as.org

35  See: http:/ /www.oas.org/en/saf/

36  See: http:/ /www.oas.org/en/sre/

37 See: http:/ /www.oas.org/legal /intro.htm



The process for requesting information is described below:

1.

An application is made either electronically, by mail, or by
fax to the Information Office. The application must contain
the applicant’s contact information, a detailed description
of the information required, including the title and date,
where relevant, and the preferred medium for delivery of the
information.

The Information Office shall receive and register the application
and assign it a number for follow-up purposes. Within ten
calendar days of receipt of the application, the Office shall
acknowledge such receipt and inform the applicant of the
number assigned to the application.

When information is requested that is already available
through the website, the Information Officer shall respond
to the applicant within 20 calendar days of the application’s
submission. If the application is complex or voluminous the
deadline may be extended by a further 20 calendar days after
notifying the applicant of the extension.

Failure to respond by the aforementioned deadlines shall be
construed as a denial of the application. A denial for information
may be issued because: (a) the information requested falls within
the exceptions listed in Chapter IV; (b) the General Secretariat
does not have the information requested; or (c) the data provided
by the applicant are insufficient for locating the information. If the
General Secretariat confirms that it possesses the information, it
shall include the cost of copying and sending it. The information
is to be sent within 10 business days of confirming receipt.

If a request is denied, there is an appeals process before the
Committee that is handled via the Information Officer within
30 calendar days. Appeals shall contain the application number,
the applicant’s contact information, a description of the
information originally requested, and a statement of the facts
and grounds that substantiate the appeal.

The Committee shall make a final decision within 30 calendar
days following receipt of the appeal. It may either confirm the
Information Officer’s decision or overturn it, in which case the
information requested will be provided. Under exceptional
circumstances this deadline may be extended an additional 20
calendar days.
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Chapter IV of the Policy sets forth a series of exceptions “to
protect the confidentiality of certain information provided by other
organs of the OAS, its member states, staff, independent contractors,
and other parties involved.” Pursuant to this standard, the OAS
does not provide (a) personal information (medical information and
personal communications); (b) audit reports; (c) information that could
compromise the security of staff and independent contractors and
their families; (d) information on bidding processes; (e) information
subject to professional secrecy; (f) information bound by confidentiality
agreements; (g) commercial or financial information whose disclosure
could be harmful to the commercial or financial interests of the OAS or
of other parties involved; (h) deliberative information; (i) information
provided by a member state or a third party on the understanding that
it is confidential; (j) information whose disclosure could compromise
security or international or intergovernmental relations; (k) information
protected by copyright; (1) information on individual petitions and cases,
precautionary measures, and any document relating to the Inter-American
Commission on Human Rights and its Executive Secretariat, which are
governed by pertinent rules and procedures on the provision of information;
and (m) any other information that, in the opinion of the Information
Officer or the Committee, is as sensitive as the information protected by
the aforementioned exceptions.

Lastly, the policy contains a liability disclaimer whereby the OAS
“does not guarantee the integrity and veracity of the information
provided” and “shall not be liable for any damages derived from use of
the information provided.”

Challenges regarding the OAS
Access to Information Policy

Undoubtedly, the Access to Information Policy is a first step towards
implementing institutional transparency practices and making ongoing
strides in the right to access to information at the OAS. However, the
provisions contained therein are not fully in keeping with international
principles on the subject, those upon which other multilateral
organizations base their policies, or with the Model Law approved by
the OAS General Assembly.

For example, the list of exceptions is worded in an ambiguous and
general manner. One exception states that the OAS does not disclose
“information bound by confidentiality agreements,” but without
establishing parameters that meet criteria of proportionality, legitimacy,



and need. Thus, practically any document could contain a clause of
this kind in order to keep it from being disclosed. It also restricts audit
reports, which should be public, as according to the Model Law’s
standard what is subject to secrecy is the process but not the final
documents. What is more, the policy broadens the possibility that any
other information may be restricted at the discretion of the Information
Officer or the Committee without explicitly providing for the obligation
to show how the disclosure would be damaging. This does not meet the
standard of public interest that the Office of the Special Rapporteur for
Freedom of Expression and the resolutions of the IACHR and the Court
have established.

Another technical shortcoming of the Policy regards the
determination of its scope, which in domestic arenas is referred to as
“subjects compelled by the law.” The Policy exempts all information
related to the IACHR—although it says nothing about the Court, perhaps
because it considers it an autonomous decentralized entity of the OAS
General Secretariat—but this is the only exception that explicitly refers
to any other body; given this lack of explicit reference, in principle it
could be interpreted that the Policy applies to any OAS body.

For the moment, it is hard to tell how far the OAS Access to
Information Policy has been implemented. There is no information
available on the number of requests made to the General Secretariat
through the Information Officer. The OAS, through its corresponding
office, has not published a report recounting the two years the
information access system has been in operation. The only reference
found was in the Secretary General’s 2013 Annual Report which noted
that the Columbus Memorial Library had handled 257 requests for
information under its Access to Information Policy.?®

In order to obtain more information, an access to information request
was submitted through the system available on the OAS website. The
request was for the number of requests users had submitted since May
2012, when the policy was approved, until the date of the request—
August 20, 2014—broken down by year. The request also asked for
the number of requests for which the information was provided and
for which it was denied, specifying the grounds, as well as the number
of appeals lodged and their outcome.®* The answer from the OAS

38 2013 Annual Report of the Secretary General, p. 17, http:/ / scm.oas.org/PDFS /2014 /
AG06456e.PDF

39 Public Information request OAS/RFI-#00002979, presented August 20, 2014, by
Fundar, Center for Analysis and Research. The answer is from August 28, 2014.
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Information Officer was to refer us to the Secretary General’s Annual
Report—mentioned in the preceding paragraph. Additionally, the
Officer reported that 2,723 requests had been handled in 2014 and that
the total would appear in the 2014 report to be published in April 2015;
finally, he pointed out that there had been one appeal in 2013.

This small exercise reveals that the system is simple and accessible.
Furthermore, confirmation of receipt was immediate and the request
was answered in short order. Nevertheless, the information provided
was incomplete, some questions went unanswered, and further
information is not available on the website nor is it updated periodically.
Moreover, nothing is known about the criteria developed by the Access
to Information Committee, who are charged with interpreting the Policy,
with regard to providing or denying information requests. In other
words, there is not enough information to determine whether changes
should be made.

Notes on a transparency and access
to information policy in the bodies
of the inter-American human rights system

Given the significance of the inter-American human rights system’s
bodies for the region as regards issues of public interest, it is important
to review the scope of the OAS Access to Information Policy and to
modify it or promote the approval of other regulatory frameworks in
order to ensure this right.

Thus, a basic starting point for developing a policy for the inter-
American system would be to conduct a general review of the existing
OAS Policy as compared to the principles of the Model Law and the
policies of other multilateral organizations and push to bring it into line
with this standard.

Also, according to studies on the issue, bearing in mind that many
IACHR procedures fall under its judicial function, as does of course
the mandate of the Court itself, it is important to apply standards of
judicial transparency. Such standards include the principle of maximum
disclosure, clear regulations for exceptions that allow for disclosure
restrictions, the length of time for secrecy exemptions, the mechanisms
to request information, and the channels to appeal a denial (Nash et al.
2012: 15-17).



This would entail having a policy that is based on some basic
principles, such as:

Maximum disclosure of any information held by public
institutions, in a complete, timely, and accessible manner,
subject to a clear and narrow regime of exceptions.*

Presumption of access to information, which means in principle
that all information from the IACHR and Court is public, unless
otherwise stipulated in the policy.

Clearand narrowlistofexceptions.Inotherwords, confidentiality
is provided for specific information and cases where disclosure
would be harmful. Thus, criteria must be established, as well as
a list that avoids ambiguity in interpretation, and responds to
the particular needs of each of the bodies of the inter-American
system.

Routine disclosure of certain information in a systematic
fashion, complied in clear and accessible platforms.

Clear, public, and participatory procedures for appointing
commissioners, judges, special rapporteurs, and other high-
ranking officials.

Clear and simple procedures to request information about
the different OAS entities and the inter-American system in
particular.

Recognize the right to challenge and appeal a decision in case
information is denied, and have the necessary mechanisms to
ensure these rights.

Ensure the resources needed to effectively implement the
policy, which entails ensuring there are measures in place at the
OAS and the bodies of the inter-American system to promote,
implement, and guarantee access to information.

40  See Model Inter-American Law on Access to Information, OAS, 2009, para. 2, https:/ /
www.oas.org/dil/ CP-CAJP-2840-10_Corrl_eng.pdf
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Summary

This article examines the way in which the Inter-American Commission
has performed the functions that make up the pillars of its work, from
the time of its creation through the end of the strengthening process. This
will be done by outlining primary sources published by the Commission
and analyzing secondary sources consisting of studies by experts in
the field. A review of this information indicates that, starting in the
1990s, the protection pillar—related to the individual petition system
and the mechanism of precautionary measures—ended up taking
priority on the agenda and in the use of material and human resources
by the Commission and its Executive Secretariat. With the so-called
strengthening process, the trend toward enhancing the protection pillar
has been disrupted, with a visible decrease in the number of reports on
petitions, cases, and decisions granting precautionary measures. This
stands in contrast to the stabilization and, in some cases, the increase
in activities associated with the promotion and monitoring pillars. This
article addresses this evolution, highlighting the importance of the
Commission’s ability to strike a balance in its programmatic decisions
between the expectations of the users of the inter-American system and
the broader context in which the system’s bodies have been criticized by
various governments.
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Introduction

The first Statute of the Inter-American Commission on Human Rights
(IACHR) focused its mandate on promoting a culture of human
rights and monitoring situations in countries undergoing some type
of institutional crisis. However, since its initial working session, the
members of the IACHR recognized the need for tools to protect victims
of human rights violations. Along these lines, and under the influence of
the evolution of other supranational bodies, the regulatory framework
that governs the JACHR’s mandate underwent successive changes to
improve its three pillars of work, namely: the monitoring, promotion,
and protection of human rights.! This evolution saw the predominance
of the first two pillars from the 1960s to the 1990s, greater emphasis
on the protection pillar 1990-2011, and the current situation reflected
in the decreased number of decisions related to the protection pillar
(understood here as the individual petition and precautionary measure
system), as well as the increase in monitoring and promotion activities.

During the strengthening process, several countries insisted that the
IACHR needed to be more active in advising national authorities on the
design of laws and public policies. The recommendations contained in the
report of the Special Working Group for the Strengthening of the Inter-
American Human Rights System (the inter-American system) reflect an
understanding shared by some governments that, despite the consolidation
of democratic regimes in the region, the IACHR continued to prioritize
an adversarial relationship that curtailed dialogue and initiatives geared
toward promoting human rights. Several of the Special Working Group’s
recommendations asked the IACHR to more rigorously substantiate the
reasoning behind its decisions on precautionary measures and individual
petitions, extend deadlines for submitting observations in the petition

1 For purposes of this article, the terms protection, monitoring, and promotion are
related to the functions and powers that make up the respective pillars of the IACHR's
work, defined in its 2011-2015 Strategic Plan under the terms “the individual petition
system; monitoring the human rights situation in the countries, and following up on
thematic issues.” See IACHR, 2011-2015 Strategic Plan, p. 1, https:/ /www.oas.org/
en/iachr/docs/pdf/IACHRStrategicPlan20112015.pdf. The protection pillar includes
the powers to hear and decide individual petitions and requests for urgent measures
(precautionary and provisional). Monitoring encompasses supervision of the enjoyment
of human rights in OAS Member States, mainly through country and thematic reports,
press releases, thematic hearings, and sections of the Annual Report analyzing the
situation in specific countries or other issues of interest to the IACHR. Finally, the
promotion pillar includes thematic reports, trainings, professional development
programs, and other initiatives for the dissemination of the standards established by
the bodies of the inter-American system.


https://www.oas.org/en/iachr/docs/pdf/IACHRStrategicPlan20112015.pdf
https://www.oas.org/en/iachr/docs/pdf/IACHRStrategicPlan20112015.pdf

system, and adhere to the criteria of the Inter-American Court of Human
Rights (Inter-American Court), among other measures that result in an
increased number of cases being brought to the Court under the protection
pillar. In addition, the OAS Member States recommended that the IACHR
draft a number of thematic reports, studies, and fact sheets on different
issues, create new lines of work geared toward advising governments and
national human rights institutions and, in general, devote more attention
to the promotion pillar.

Although various civil society organizations maintained that this
insistence on broadening promotion activities disguised the true purpose
of weakening the protection pillar, the impetus of the amendments to
the Rules of Procedure, policies, and institutional practices made by the
IACHR in March 2013 shows greater attention to the first pillar. This fact
is also clear in the agreements made during the strengthening process—
most of which pertained to promotion activities—and in the current
downward trend in the number of decisions granting precautionary
measures and decisions on petitions and cases.

This article examines the evolution of how the IACHR has
performed the functions of its work pillars at different times. An analysis
of information published by the Commission, reports, and specialized
studies reveals that the strengthening process had a profound impact on
the actions of the IACHR and on the manner in which it has prioritized its
resources. In examining the main trends stemming from the strengtheing
process, we underscore the risks that a sudden new litigation-centric
shift could pose, as long as some governments continue to attempt to
amend the instruments governing the Commission’s mandate. Along
these lines, we suggest that the actions of the IACHR should be guided
by the search for balance between the expectations of the victims and
petitioner organizations and the increasingly pronounced resistance of
some governments to effective international scrutiny.

The strengthening process officially came to a close in March 2013.
Nevertheless, in view of the persistence and intensity of the criticism
from some governments, we believe it is naive to expect the IACHR to
be solely responsible for the improvement of its functions. It is essential
for civil society to expose the inconsistencies in the positions of those
States that, on one hand, demanded profound changes in the IACHR's
actions and, on the other hand, have failed to assume the costs of the
new institutional practices in line with their own demands. Finally, we
must not lose sight of the political context in which the IACHR must
perform the functions of its work pillars and, in this respect, decide how
best to manage the resources at its disposal.
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The initial decades of the IACHR:
prioritization of the promotion and monitoring
of country situations

Upon adoption of the first Statute of the IACHR in 1959, the delegations
in attendance at the Fifth Meeting of Consultation of Ministers of
Foreign Affairs, held in Santiago, Chile, entrusted it with the mission of
developing an awareness of human rights, making recommendations
to the governments for the adoption of progressive measures in favor
of human rights, drafting studies, and serving as an advisory body to
the OAS on this subject.? In the absence of express authorization to hear
and decide individual petitions, the IACHR was originally envisaged as
a body dedicated to the promotion of human rights and a guarantor of
democracy in the region. In this regard, the Fifth Meeting of Consultation
of Ministers of Foreign Affairs underscored that “Harmony among the
American republics can be effective only insofar as human rights and
fundamental freedoms and the exercise of representative democracy are
a reality within each one of them.”?

The Commission’s initial activities were limited to engaging in
dialogue with government authorities and monitoring the human rights
situation in places where there had been a breakdown in the democratic
and constitutional system. From the 1960s to the 1980s, its most visible
work consisted of making in loco visits and publishing reports on the
human rights situation in Cuba (1962, 1963, 1967, 1970, 1976, 1979, and
1983), the Dominican Republic (1965 and 1966), Haiti (1969, 1979, and
1988), El Salvador (1970 and 1978), Honduras (1970), Chile (1974, 1976,
1977, and 1985), Uruguay (1978), Nicaragua (1978, 1981, and 1983),
Panama (1978 and 1989), Paraguay (1978 and 1987), Argentina (1980),
Bolivia (1981), Colombia (1981), Guatemala (1981, 1983, and 1985) and
Suriname (1983 and 1985).* With the exception of the 1963 Report on the
Situation of Political Prisoners and their Relatives in Cuba and the 1983
Special Report on the Situation of Human Rights of a Segment of the
Nicaraguan Population of Miskito Origin, the others sought to address

2 I/ A Court H.R., Certain Attributes of the Inter-American Commission on Human Rights
(Articles 41, 42, 44, 46, 47, 50, and 51 of the American Convention on Human Rights),
Advisory Opinion OC-13/93 of July 16, 1993, Series A, No. 13, para. 23.

3 Final Act of the Fifth Meeting of Consultation of Ministers of Foreign Affairs held in
Santiago, Chile, August 12-18, 1959; doc. 89 (Spanish), August 18, 1959, p. 5.

4 See IACHR, Country Reports: http:/ / www.oas.org/en/iachr/reports/country.asp


http://www.oas.org/en/iachr/reports/country.asp

the systematic human rights violations arising from coups d’état,
internal armed conflicts, or other forms of institutional breakdown. It
is important to note that up until the end of the 1980s, several country
reports were preceded by in loco visits requested by constitutional or de
facto governments, or at the request of the political bodies of the OAS.> An
example of this is the 1965 Report on the Situation of Human Rights in
the Dominican Republic, when the two groups involved in the country’s
civil war at that time and the Secretary General of the OAS requested the
IACHR’s presence on the ground to examine the violations that were
being reported.®

Although the TACHR conducted significant activities to monitor
conditions under dictatorships from the time of its creation, some
political situations led it to act discreetly in conspicuous cases. This was
reflected, for example, in the absence of an in loco visit or a more forceful
statement with respect to the military regime that held power in Brazil
1964-1985. Aside from this and other omissions, it is undeniable that
the populations of most of the region’s countries, particularly in the
Southern Cone, benefitted from IACHR reports on unlawful detention,
torture, extrajudicial execution, and forced disappearance—violations
that were being committed systematically. On this point, the visit of
the full IACHR to Argentina in 1979 bears special mention, as it helped
raise international public awareness of the phenomenon of mass forced
disappearance and the existence of dozens of clandestine detention
centers, which the country’s de facto Military Junta had previously
denied.”

In view of the scourge of violence stemming from the internal armed
conflicts in Central America during the 1970s and 1980s, the IACHR
once again implemented its monitoring powers to sound the alarm on
the abuses committed by both government forces and unlawful armed

5  Although theIACHR’s country reports during the first decade of its activities were,
as a general rule, preceded by an in loco visit at the request of the de facto or constitutional
government, in some cases the reports were drafted based on information received
through other monitoring mechanisms because the IACHR’s presence on the ground
had not been authorized by the respective government. This occurred, for example,
with the reports on the situation of human rights in Cuba, in which the findings were
based on reports and testimony received by the IACHR outside the framework of an in
loco visit.

6  IACHR, Report of the IACHR on its Activities in Dominican Republic, Chapter I,
Background, OEA/Ser.L/V/IL.13 14 Rev., October 15, 1965, http:/ /www.cidh.org/
countryrep /Rep.Dominicana65sp/indice.htm

7 IACHR, Report on the Situation of Human Rights in Argentina, OEA /Ser.L /1149, doc.
19, April 11, 1980, http:/ / www.cidh.org/ countryrep / Argentina80sp/ indice.htm
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groups. The peace accords that signaled the end of those conflicts in El
Salvador and Guatemala focused on the need to put a stop to the human
rights violations reported by the IACHR in its country reports, press
releases, and other public statements.

Although by the end of the 1980s the most impactful activities of the
IACHR fell within the category of monitoring, from the first working
session in 1961 the Commissioners stated that proper fulfillment of its
mandate of “promoting the observance and defense of human rights”®
required that they be able to examine complaints, communications, or
individual petitions. The first members of the Commission were of the
opinion that the absence of specific protection powers in the Statute
adopted in 1959 would not allow it “to fulfill the mission in defense of
human rights that the American peoples can expect from it, since it felt
that its obligation should not be limited simply to promoting respect
for such rights, but rather it [was] obliged to see to it that these are not
violated.”?

In view of this position, and the establishment of individual petition
mechanisms in the European and universal human rights systems, the
OAS member states decided to amend the Statute of the Commission
during the Second Special Inter-American Conference, held in Rio de
Janeiro, Brazil, in November 1965.1° The authority to hear and decide
individual petitions was expressly recognized," and was exercised in
1967 with respect to the 44 petitions that the IACHR had received by
then, 19 of which were forwarded to the respondent States.!? Although
the most impactful decisions of the IACHR during the 1970s and 1980s

8  Article 106 of the OAS Charter establishes that “There shall be an Inter-American
Commission on Human Rights, whose principal function shall be to promote the
observance and protection of human rights and to serve as a consultative organ of the
Organization in these matters.”

9 IACHR, Report on the Work Accomplished during Its First Session, October 3 to 28,
1960, Pan American Union, OEA /Ser.L/V/ILI, doc. 32; March 14, 1961, p. 11.

10 TACHR, Report on the Work Accomplished during Its Thirteenth Session, April 18 to
28, 1966; Pan American Union, General Secretariat of the OAS, Washington, D.C. OEA/
Ser.L/V/11.14, doc. 35; June 30, 1966, p. 3.

11  Operative paragraph 3 of Resolution XXII of the Second Special Inter-American
Conference resolved: “To authorize the Commission to examine communications
submitted to it and any other available information, to address to the government of
any American State a request for information deemed pertinent by the Commission,
and to make recommendations, when it deems this appropriate, with the objective of
bringing about more effective observance of fundamental human rights.”

12 TACHR, 2011-2015 Strategic Plan, p. 5, https:/ / www.oas.org/en/iachr/docs/pdf/
IACHRStrategicPlan20112015.pdf
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were derived from the monitoring pillar, several reports on individual
petitions addressed the State’s obligation to investigate serious human
rights violations and, when appropriate, to identify and punish the
perpetrators.’

Up until the 1980s, the decisions issued within the individual
petition system were characterized by a much abbreviated analysis of
the position of the parties and a flexible determination of the facts, in
many cases based on presumptions arising from the State’s failure to
respond to the complaint. With few exceptions, most of the final reports
on petitions issued up to the mid-1980s were limited to reporting the
position of the petitioner and, when possible, that of the State, followed
by conclusions and general recommendations. With the entry into
force of the American Convention on Human Rights (hereinafter “the
Convention” or “the American Convention”), and especially with the
submission of the first cases to the jurisdiction of the Inter-American
Court, the reports on individual petitions underwent a process of
progressive juridification, characterized by increasingly rigorous
parameters for the determination of the facts, identification of the
victims, and specification of the purpose of the litigation.!

With the adoption of the American Convention on November
22, 1969, the powers of monitoring and promotion and, above all, the
individual petition system, became subject to a number of provisions
whose content would later be included in the IACHR’s Rules of
Procedure and Statute, last amended in October 1979."% Article 41 of

13 See, e.g., IACHR, Case No. 1683, Olavo Hansen v. Brazil, OEA /Ser. L/ V /11, 28, doc.
15, May 3, 1972, operative paragraph 2; Case No. 1716 v. Haiti, OEA/Ser.L/V /1130,
doc. 9, rev. 1, April 24, 1973, operative paragraph 3; Cases No. 1702, 1748, and 1755
v. Guatemala, OEA /Ser.L/V/11.32, doc. 21, rev. 1, April 17, 1974, operative paragraph
3; Case No. 1757 v. Bolivia, OEA/Ser.L/V/IL.32, doc. 34, April 10, 1974, operative
paragraph 2; Case No. 2271, Nélida Azucena Sosa de Forti v. Argentina, November 18,
1978, operative paragraph 3; Case No. 2126, Carlos Humberto Contreras Maluje v. Chile,
June 21, 1978, operative paragraph 3; Resolution 33 /81, Case No. 7403 v. Guatemala,
June 25, 1981, operative paragraph 3; Resolution 2/86, Case No. 9144 v. Nicaragua, April
16, 1986, operative paragraph 3.

14 With respect to the specification of the purpose of the litigation, up until the first
half of the 1990s the IACHR typically issued a single report on the admissibility of
the petition and the merits of the alleged violations. Since then, the Commission has
maintained the practice of issuing one report on admissibility and another on the
merits. Although the possibility of consolidating those procedural steps is still provided
for in Article 36(3) of its Rules of Procedure, in practice it has been quite unusual.

15 See the IACHR Statute, approved in Resolution 447, adopted by the OAS General
Assembly in October 1979, La Paz, Bolivia, http:/ / www.oas.org/en/iachr/mandate/
Basics/statuteiachr.asp. In the words of the IACHR, the Statute adopted in 1979,
“reflects the major innovations introduced by the American Convention in relation
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the Convention established the general framework of the powers of the
IACHR in the following terms:

The main function of the Commission shall be to promote respect for and
defense of human rights. In the exercise of its mandate, it shall have the
following functions and powers:

a) to develop an awareness of human rights among the peoples of America;

b) to make recommendations to the governments of the member states, when
it considers such action advisable, for the adoption of progressive measures
in favor of human rights within the framework of their domestic law and
constitutional provisions as well as appropriate measures to further the
observance of those rights;

c) to prepare such studies or reports as it considers advisable in the
performance of its duties;

d) to request the governments of the member states to supply it with
information on the measures adopted by them in matters of human rights;

e) to respond, through the General Secretariat of the Organization of
American States, to inquiries made by the member states on matters related
to human rights and, within the limits of its possibilities, to provide those
states with the advisory services they request;

f) to take action on petitions and other communications pursuant to its
authority under the provisions of Articles 44 through 51 of this Convention;
and

8) to submit an annual report to the General Assembly of the Organization
of American States.

to the Commission. Accordingly, it is the Inter-American Commission—and not the
Commissioners—that represents all OAS Member States. The institutional hierarchy of
its members corresponds currently to that accorded to the Commission (Article 53 of
the Charter). The seven members who make up the Commission are elected by the
General Assembly for a period of four years (Article 3) and not by the Council of the
Organization, as was provided for in the previous Statute.” IACHR, Basic Documents
in the Inter-American System, Introduction, p. 10, http://www.oas.org/en/iachr/
mandate /Basics/intro.asp
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The American Convention has eight provisions on the individual
petition system whose regulatory content would be complemented by
the successive regulations adopted by the Commission.'® Article 63(2)" of
the Convention establishes the jurisdiction of the Inter-American Court
to issue provisional measures in a way that is unique in international
law. While the urgent measures (typically called provisional or interim
measures) available in other human rights courts and inter-State dispute
settlement bodies are limited to the preservation of rights in the context
of a lawsuit, the measures provided for in the above-cited provision of
the Convention seek to prevent irreparable harm to persons, even in the
absence of an individual petition or complaint.’®

16 See, e.g., Article 32(2) of the IACHR’s Rules of Procedure, which broadens the
regulatory content of Article 46(1)(b) of the American Convention as follows: “In
those cases in which the exceptions to the requirement of prior exhaustion of domestic
remedies are applicable, the petition shall be presented within a reasonable period of
time, as determined by the Commission. For this purpose, the Commission shall consider
the date on which the alleged violation of rights occurred and the circumstances of each
case.” Similarly, see Articles 31(3) and 33(2) of the Rules of Procedure, which broaden
the regulatory content of Articles 46(1)(a) and 46(1)(c) of the American Convention,
respectively.

17  That provision establishes that: “In cases of extreme gravity and urgency, and
when necessary to avoid irreparable damage to persons, the Court shall adopt such
provisional measures as it deems pertinent in matters it has under consideration.
With respect to a case not yet submitted to the Court, it may act at the request of the
Commission.”

18 Article 41(1) of the Statute of the International Court of Justice (ICJ) states that:
“The Court shall have the power to indicate, if it considers that circumstances so
require, any provisional measures which ought to be taken to preserve the respective
rights of either party.” The rules of procedure of the United Nations committees and the
European Court of Human Rights provide for the power to issue interim measures in
language that is very similar. Accordingly, the only supranational dispute resolution or
human rights bodies authorized to issue urgent measures outside the framework of an
individual petition are the Inter-American Court and the Inter-American Commission.
We will not discuss this issue at length, but we think it is important to make clear that the
similarity between the wording of Article 41(1) of the ICJ Statute, the rules of procedure
of the UN treaty committees, and the rules of procedure of the European Court must
be qualified by the purpose of the urgent measures for inter-State dispute resolution
courts and for supranational human rights bodies. In this regard, Rietter observes that:
“In general international law, the purpose of provisional measures relates to preserving
the rights of the parties, preserving the procedure and preventing irreparable harm. In
human rights adjudication preventing irreparable harm is the main purpose. This has
taken a specific meaning relating primarily to harm to persons and secondarily to harm
to the claim or the procedure. Risk of irreparable harm to persons should normally be
established by a two-prong test of (1) irreparable harm to persons and (2) irreparable
harm to the rights claimed, including the possibility of reparation.” See Eva Rieter
(2010: 1088).
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In addition to the individual petition system and provisional
measures, precautionary measures are the other tool of the inter-
American human rights system that is part of the protection pillar,
and the authority to issue them was included in the IACHR’s Rules of
Procedure in 1980."” In view of that regulatory change, the Commission
began to request urgent measures on behalf of persons in whose name
individual petitions were filed, especially in situations involving the
unlawful deprivation of liberty that could resultin forced disappearances
or extrajudicial executions (Gonzélez 2010: 52). Although in 1980
the power to issue precautionary measures was provided for in the
chapter pertaining to the individual petition system, in the 1996 Rules
of Procedure® they were given their own paragraph, reflecting the
IACHR’s practice of issuing them autonomously in the context of a
petition.

The consolidation of thematic areas
and the prioritization of the protection pillar
beginning in the 1990s

As mentioned earlier, from the time of its creation in 1959 through the
1980s, the IACHR played a fundamental role in the region’s democratic
transition processes, especially through the monitoring pillar. Between
the 1990s and the first decade of the 2000s the Permanent Council
and the General Assembly of the OAS, as well as the ad hoc Meetings
of Foreign Ministers,” followed the practice of requiring in loco visits

19  Article 26 of the IACHR's Rules of Procedure of 1980 established, in pertinent part:

1. The Commission may, at its own initiative, or at the request of a party, take any
action it considers necessary for the discharge of its functions.

2. In urgent cases, when it becomes necessary to avoid irreparable damage to
persons, the Commission may request that provisional measures be taken to
avoid irreparable damage in cases where the denounced facts are true.

[...]

4. The request for such measures and their adoption shall not prejudice the final
decision.

20 Rules of Procedure of the IACHR, OEA /SER.L/V /11.93, doc. 8, October 1, 1996, para. 29.

21  On June 5, 1991, the OAS General Assembly passed Resolution 1080 (1991),
regulating the convening of the so-called ad hoc Meetings of Foreign Ministers.
Article 1 of that resolution “[instructed] the Secretary General to call for the immediate
convocation of a meeting of the Permanent Council in the event of any occurrences
giving rise to the sudden or irregular interruption of the democratic political
institutional process or of the legitimate exercise of power by the democratically elected
government in any of the Organization’s Member States, in order, within the framework
of the Charter, to examine the situation, decide on and convene an ad hoc meeting of



or other forms of monitoring by the IACHR in situations of national
institutional crises. This was the case in the escalation of violence in
Haiti at the beginning of 1990? and the subsequent coup d’état in Haiti
in September 1991,% and as a result of the coups d’état in 1992 in Peru®
and 2009 in Honduras.”

the Ministers of Foreign Affairs, or a special session of the General Assembly, all of
which must take place within a ten-day period.” After Resolution 1080 was passed,
that mechanism was applied in Haiti in 1991, Peru in 1992, Guatemala in 1993, and
Paraguay in 1996. See OAS, AG/RES. 1080 (XXI-O/91), June 5, 1991, http:/ / www.oas.
org/juridico/english/agres1080.htm. The Inter-American Democratic Charter, adopted
in 2001, also established a mechanism for convening meetings of foreign ministers in
view of situations involving the breakdown of democratic institutions. Article 20 of the
Charter states, in pertinent part, that:

“In the event of an unconstitutional alteration of the constitutional regime that
seriously impairs the democratic order in a member state, any member state or
the Secretary General may request the immediate convocation of the Permanent
Council to undertake a collective assessment of the situation and to take such
decisions as it deems appropriate.

The Permanent Council, depending on the situation, may undertake the necessary
diplomaticinitiatives, including good offices, to foster the restoration of democracy.

If such diplomatic initiatives prove unsuccessful, or if the urgency of the situation
so warrants, the Permanent Council shall immediately convene a special session
of the General Assembly. The General Assembly will adopt the decisions it deems
appropriate, including the undertaking of diplomatic initiatives, in accordance
with the Charter of the Organization, international law, and the provisions of this
Democratic Charter.”

22 See, OAS Permanent Council, CP/RES. 537/90 of February 23, 1990, cited in
IACHR, Annual Report 1991, Chapter IV, Situation of Human Rights in Several States,
Haiti, Introduction, OEA /Ser.L/ V/11.81, doc. 6, rev. 1, February 14, 1992, https:/ / www.
cidh.oas.org/annualrep/9leng/chap.4.htm

23  OAS, Ad hoc Meeting of Foreign Ministers, October 2, 1991, Washington DC,
resolution entitled “Support for the Democratic Government in Haiti,” MRE /RES.1/91.
In this resolution, it was decided: “To urge the Inter-American Commission on Human
Rights, in response to President Jean-Bertrand Aristide’s request, to take immediately
all measures within its competence to protect and defend human rights in Haiti and to
report thereon to the Permanent Council of the Organization.” See IACHR, Report on the
Situation of Human Rights in Haiti, para. 20, OEA /Ser.L/V /IL85, doc. 9 rev., February 11,
1994, http:/ /www.cidh.oas.org/ countryrep /enha94/enha94cl. htm#Background

24 TACHR, Report on the Situation of Human Rights in Peru, OEA/Ser.L/V /1183, doc.
31, March 12, 1993, para. 44, http://www.cidh.org/countryrep/Peru93eng/
background.htm. This report notes that: “In operative paragraph 5 of that resolution,
the ad hoc Meeting of Ministers of Foreign Affairs urged the Peruvian Government
‘to make formal its invitation to the Inter-American Commission on Human Rights
to investigate the human rights situation in Peru so that it may report thereon to the
Permanent Council.” At that same ad hoc Meeting, the Government of Peru, through its
Minister of Foreign Affairs, invited the Commission to visit Peru ‘as soon as possible.”

25 OAS, Special Session of the General Assembly, Resolution AG/RES. 2
(XXXVII-E/09) of July 4, 2009, operative paragraphs 1 & 2, http:/ /www.oas.org/
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Throughout the 1990s and the first decade of the 2000s, the
Commission sought to improve the efficiency of its monitoring and
promotion pillars through the creation of thematic rapporteurships and
units. It bears mentioning here that the espousal of specialized areas was
part of a broader trend that was consolidated by the United Nations. This
trend was influenced by the demands of social movements from the 1980s,
culminating with the position established at the 1993 World Conference
on Human Rights in Vienna. While the ideological orientation of that
forum was the indivisibility of human rights, its operational aspect
was characterized by a specialized approach, through the expansion of
the Working Groups and the creation of Special Rapporteurships and
thematic committees within the sphere of the United Nations, and the
coordination of their work through a High Commissioner for Human
Rights, whose office began operations in 1994 (Gordon 2003: 265).

In the context of the inter-American human rights system, this trend
was evident in the broadening of the regulatory framework through the
adoption of several protocols to the American Convention and treaties
on specific issues. As of 1989, there were four human rights instruments
in the region;? this number grew to ten in 2013,% in addition to a 2001
Declaration of Principles on Freedom of Expression® and a set of
Principles and Best Practices on the Protection of Persons Deprived
of Liberty in the Americas, adopted in 2008.% In terms of operational
aspects, the trend toward specialization in the monitoring and promotion

CONSEJO/GENERAL%20ASSEMBLY /37SGA.asp

26  Those instruments are the American Declaration of the Rights and Duties of Man,
the American Convention, the Inter-American Convention to Prevent and Punish
Torture, and the Additional Protocol to the American Convention on Human Rights in
the Area of Economic, Social and Cultural Rights “Protocol of San Salvador.”

27  Since 1990, the Member States have adopted the following additional instruments:
the Inter-American Convention on the Prevention, Punishment and Eradication
of Violence against Women “Convention of Belem do Pard;” the Inter-American
Convention on Forced Disappearance of Persons; the Inter-American Convention on
the Elimination of All Forms of Discrimination against Persons with Disabilities; the
Inter-American Convention Against All Forms of Discrimination and Intolerance, and
the Inter-American Convention Against Racism, Racial Discrimination, and Related
Forms of Intolerance.

28 IACHR, Declaration of Principles on Freedom of Expression, adopted at the 108th
regular session held from October 2-20, 2000, http://www.oas.org/en/iachr/
expression/showarticle.asp?artID=26

29 IACHR, Principles and Best Practices on the Protection of Persons Deprived of Liberty in
the Americas, adopted at the 131st regular session held from March 3-14, 2008, http:/ /
www.cidh.org/Basicos/English / Basic21.a.Principles%20and %20Best%20Practices%20
PDL.htm
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functions inspired the creation of the Rapporteurship on the Rights of
Indigenous Peoples in 1990, and eight other rapporteurships and one
thematic unit that have been created since then.*® In the words of the
IACHR, the purpose of creating rapporteurships is “to devote attention
to certain groups, communities, and peoples that are particularly at risk
of human rights violations due to their state of vulnerability and the
discrimination they have faced historically.”!

The concentration on specialized areas has enabled the TACHR
to identify, study, and issue recommendations on the main issues that
make up the regional human rights agenda. The thematic areas of its
rapporteurships have also been significant in promoting issues that may
have fallen under the radar in the public policies of the region’s countries,
but have affected the fundamental rights of millions of inhabitants of the
Americas. Such is the case of the LGBTI community, whose demands
gained a higher profile in the hemisphere because of the work of the
respective thematic unit, which was created in November 2011 and
became a rapporteurship in February 2014.

With regard to the specialized areas of the IACHR, it is important to
underscore the special status that the IACHR conferred upon the Special
Rapporteurship for Freedom of Expression. While the other thematic
rapporteurships and units are under the charge of the Commissioners
themselves, the Office of the Special Rapporteur is the only one that
has been headed, since its creation in 1997, by a full-time independent
expert. As explained below, some governments strongly criticized the
IACHR during the strengthening process because they believed there
was differential treatment to the detriment of other rapporteurships
and, in general, to the monitoring of other fundamental rights besides
freedom of expression.

One of the most important decisions regarding the IACHR’s
monitoring pillar was the mention, in its 1996 and 1997 Annual Reports,

30 Those rapporteurships are: Rapporteurship on the Rights of Women (1994);
Rapporteurship on the Rights of Migrants (1996); Special Rapporteurship for Freedom
of Expression (1997); Rapporteurship on the Rights of the Child (1998); Rapporteurship
on Human Rights Defenders (created in 2001 as a Thematic Unit and converted into
a Rapporteurship in 2011); Rapporteurship on the Rights of Persons Deprived of
Liberty (2004); Rapporteurship on the Rights of Afro-Descendants and against Racial
Discrimination (2005); and Rapporteurship on the Rights of Lesbian, Gay, Trans,
Bisexual, and Intersex Persons (created in 2011 as a Thematic Unit and converted into a
Rapporteurship in 2014). In 2012, the IACHR also created the Unit on Economic, Social
and Cultural Rights, which will become a Special Rapporteurship in 2015.

31 IACHR website, section on Thematic Rapporteurships and Units, http:/ /www.
oas.org/en/iachr/mandate/rapporteurships.asp

[y
™
@

The Functions of the IACHR Before, During, and After the Strengthening Process


http://www.oas.org/en/iachr/mandate/rapporteurships.asp
http://www.oas.org/en/iachr/mandate/rapporteurships.asp

1

I
S

Katya Salazar, Daniel Cerqueira

of the criteria for the identification of the States whose domestic
human rights situation or practices warrant special attention and,
therefore, are examined in Chapter IV of the Annual Report.*? In the
2011 Annual Report, the Commission specified the methodology used
in drafting it.* As we will see below, during the strengthening process
several governments criticized the way in which the IACHR selects the
countries to be included in Chapter IV, as well as the approach used in
the selection of issues and rights analyzed.

Starting in the 1990s, the IACHR began to exercise all of its powers
in its approach to the democratic transition processes in Central
America and the Southern Cone. Several of its statements declaring the
incompatibility of amnesty laws with the obligation to investigate and

32 Those criteria are as follows: (i) cases of States ruled by governments which have
not been chosen by secret ballot in honest, periodic, and free popular elections, in
accordance with internationally accepted standards and principles; (ii) States where
the free exercise of rights contained in the American Convention or Declaration have
been effectively suspended, in whole or part, by virtue of the imposition of exceptional
measures, such as a state of emergency, state of siege, exceptional security measures,
and the like; (iii) where there are serious accusations that a State is engaging in mass
and gross violations of the human rights guaranteed in the inter-American instruments;
(iv) States that are in a process of transition from any of the above three situations;
and (v) structural or temporary situations that may arise in member states confronted,
for various reasons, with situations that seriously affect the enjoyment of fundamental
rights enshrined in the American Convention or the American Declaration. See
IACHR, Annual Report 1997, OEA /Ser.L/V /11.98, doc. 6, February 17, 1998, Chapter V,
Human Rights Developments in the Region, http:/ /www.cidh.org/annualrep/97eng/
chap.5.htm

33 Inits 2011 Annual Report, the Commission underscored that it uses the following
sources to conduct the evaluation contained in Chapter IV:

1. Official governmental acts, at any level and in any branch of government,
including Constitutional amendments, legislation, decrees, judicial decisions,
statements of policy, official submissions to the Commission and other human
rights bodies, and any other statement or action attributable to the government.

2. Information available in cases, petitions and precautionary/provisional
measures in the inter-American system, as well as information about state
compliance with recommendations of the Commission and judgments of the
Inter-American Court.

3. Information gathered through inloco visits by the Commission, its rapporteurs,
and its staff.

4. Information obtained through public hearings held by the Commission during
its sessions.

5. Findings of other international human rights bodies, including UN treaty
bodies, UN rapporteurs and working groups, the Human Rights Council,
other UN organs and specialized agencies.

6. Information from human rights reports of governments and regional bodies.

7. Reports of civil society organizations and reliable, credible information
submitted by them and by individuals.

8. Public information widely disseminated in the media.
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punish crimes of the State and other serious human rights violations
are included in the final reports on cases,* with increasing frequency
regarding to the use of the other powers that fall under the monitoring
and promotion pillars, such as the annual reports,® country reports,®
and press releases.” In time, this trend toward strengthening the
protection pillar went beyond addressing the transition processes and
was reflected in the exercise of the Commission’s mandate as a whole.
In the latter half of the 1990s, the IACHR began to use a significant
part of its human and material resources to issue decisions related to the
petition system and the precautionary measure mechanism. According
to the information available on its website, 27 country reports were
issued between 1970 and 1989, and the same number were issued
between 1990 and 2000.*® While seven countries were examined per
year in Chapter IV of the IACHR’s Annual Reports in the 1980s, this
decreased to an average of four during the decade from 2000-2009. This
variation appears to have been influenced more by the end of the armed
conflicts and dictatorships than by a decision by the IACHR to assign
priorities, but for purposes of this article we would note that the period
from 1990 to 2011 saw a significant upswing in the number of decisions
related to the protection pillar, without this same trend being replicated
with respect to the other pillars. In a sampling of admissibility® and
merits reports compared to country and thematic reports,** there has

34 See, e.g, IACHR, cases 10.147, 10.181, 10.240, 10.262, 10.309, and 10.311 w.
Argentina, Report 28/92 of October 2, 1992; cases 10.029, 10.036, 10.145, 10.305, 10.372,
10.373, 10.374, and 10.375 v. Uruguay, Report 29/92 of October 2, 1992; case of the Las
Hojas Massacre v. El Salvador, Report 26/92 of September 24, 1992; and Report 34/96,
cases 11.228, 11.229, 11.231, and 11282 v. Chile, October 15, 1996, pp. 162, 203.

35 IACHR, Annual Report 1996, Chapter V, Human Rights Developments in the
Region, section on Guatemala, http:/ / www.cidh.org/annualrep/96eng/ chap.5.htm

36  See IACHR, Report on the Situation of Human Rights in El Salvador, OEA /Ser.L/V/
11.85, doc. 28 rev., February 11, 1994, paras. 80-83.

37 See IACHR Press Release 6/98, April 24, 1998, http://www.cidh.org/
Comunicados/English /1998 /Press3-9.htm#6

38 See IACHR, Country Reports, http://www.oas.org/en/iachr/reports/country.
asp

39 As mentioned earlier, the IACHR only began to issue reports on the admissibility
of petitions in the second half of the 1990s, and therefore the table shows only merits
reports between 1985 and 1995.

40 Although the TACHR’s website does not show that there were any thematic
reports prior to 1996, a manual search found at least one such report, published in
1995, detailed as follows: IACHR, Report on the Compatibility of Desacato Laws with the
American Convention on Human Rights, OEA/Ser. L/V /1188, doc. 9 rev., February 17,
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been an increase in the number of the first two, while the number of the
latter two has remained the same (Graph 1).

GRAPH 1

Reports on petitions and cases, country and thematic
reports adopted by the IACHR between
1985 and 2010

90

80

70

60

50

40

30

20

— ® ° ] ® ®
1985 1990 1995 2000 2005 2010
=== Admissibility reports
Merits reports®

=== Country and thematic reports**

SOURCE: Annual Reports of the IACHR from 1985, 1990, 1995, 2000, 2005, and 2010
* This figure corresponds only to approved merits reports.
** This figure corresponds to the total number of country and thematic reports.

From a qualitative point of view, while the IACHR maintained a
more abbreviated format in its reports on petitions during the 1980s, the
following decades saw more extensive documents, stricter criteria in the
determination of the facts and the identification of individual victims,

1995. On this point, see the official web page of the IACHR, Thematic Rapporteurships
and Units, Office of the Special Rapporteur for Freedom of Expression, Chapter VI,
Desacato Laws and Criminal Defamation, http:/ /www.oas.org/en/iachr/expression/
showarticle.asp?artID=310&IID=1. The above-cited report has been accounted for in
the table indicated in the body of the text.
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and a more detailed explanation of the attribution of international
responsibility. On this point, it is important to underscore that the
evolution of the case law of the Inter-American Court has been critical
to the “juridification” trend of the protection pillar. A prime example
of this is the change in its stance with regard to the time during the
proceedings at which the IACHR must identify the victims. From the
very first cases submitted to the Inter-American Court, the Commission
had requested to add victims of human rights violations subsequent to
the issuance of the final report on the merits, a practice to which the
Inter-American Court did not object. However, with the November 2007
judgment in the case of Garcia Prieto v. El Salvador, the Inter-American
Court began to hold that only persons identified by the IACHR in its
final report on the merits could be considered victims.*!

In addition to the analysis of the merits of the alleged human rights
violations, the decision of the Inter-American Court regarding the ad-
missibility requirements provided for in Articles 46 and 47 of the Con-
vention have similarly been characterized by an “over-juridification”
trend in recent years. Historically, the Court was deferential to the IA-
CHR'’s conclusions with respect to the aforementioned Convention re-
quirements, but that position shifted diametrically with the judgments
in the case of Grande v. Argentina, in August 2011, and especially with
the case of Diaz Peiia v. Venezuela, in June 2012. In both decisions, the
Inter-American Court reviewed the Commission’s assessment in its ad-
missibility report of the requirements pertaining to the exhaustion of
domestic remedies and the filing deadline for the complaint, provided
for in Articles 46(1)(a) and (b) of the American Convention, respective-
ly.#2 In the second judgment the Court held that, in that specific case, the
suitable remedy for meeting the requirement provided in Article 46(1)
(a) of the Convention with respect to the pretrial detention of Radl Diaz
Pefia was an appeal, rather than the requests for release and writs of
habeas corpus filed by the victim’s attorneys.* This reasoning contradicts
the Court’s own case law and the historical doctrine of the Commission,
which holds that it is sufficient to file requests for release from custody
or writs of habeas corpus in order to exhaust domestic remedies in cases
of alleged unlawful or arbitrary pretrial detention.

41 I/A Court HR., Case of Garcia Prieto et al. v. El Salvador, Preliminary Objections,
Merits, Reparations, and Costs, Judgment of November 20, 2007, Series C No. 168,
paras. 67-70.

42 Seel/A Court HR., Case of Grande v. Argentina, Preliminary Objections and Merits,
Judgment of August 31, 2011, Series C No. 231, paras. 60 & 61.

43 I/A Court HR., Case of Diaz-Pefia v. Venezuela, Preliminary Objection, Merits,
Reparations, and Costs, Judgment of June 26, 2012, Series C No. 244, paras. 124-125.
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The same juridification trend can be seen in relation to the provisional
measure mechanism. There are several recent examples in which the
Inter-American Court has used very strict criteria for the identification
of proposed beneficiaries, and required that the Commission provide
additional support to meet the requirements set forth in Article 63(2) of
the American Convention. Because this article is focused on the analysis
of the way in which the IACHR has exercised its powers, we will limit
ourselves to mentioning two Inter-American Court decisions that are
emblematic of this trend. In its denial of the request for provisional
measures in the Matter of Ngobe v. Panama, the Court stated that:

“The responses and information presented by the State challenge to a high
degree certain elements of the initial request presented by the Commission
[and] the Commission, by not presenting arguments relating to certain
claims of the State, failled] to demonstrate prima facie the situation of
extreme gravity and urgency of preventing irreparable damage.”**

Later, in its decision of the Matter of Danilo Rueda with respect to
Colombia, the Court held that:

...the facts and arguments of the Commission related to the alleged risk to

human rights defenders in Colombia, as well as the alleged lack of specific
results from the investigations related to alleged attacks against Mr. Danilo
Rueda, pertains to considerations that must be made within the context
of a possible contentious case in the event that there is one. The Court
has already held that a ruling on the merits must be made in a judgment
within the process of a contentious case before the Court and not within
the processing of provisional measures. Accordingly, the aforementioned
arguments will not be taken into account.*

The reasoning cited in both cases differs from the prima facie standard
of proof that the Court has traditionally used in its decisions, as does the
probative value of the context in the Court’s formation of its opinion
regarding the extreme seriousness and urgency of a situation alleged by
the applicants for provisional measures.

Given the objective of this article, we will not delve any further into
the debate surrounding the origin of the “juridification” of the protection
pillar; suffice it to say that until 2012 the variance in the case law of

44 1/A Court HR., Matter of Four Ngobe Indigenous Communities and its members
regarding Panama, Request for Provisional Measures, May 28, 2010, para. 12.

45 1/A Court HR., Matter of Danilo Rueda regarding Colombia, Request for Provisional
Measures, May 28, 2014, operative paragraph 8.



the Inter-American Court had been the main reason for it. With the
strengthening process, the IACHR made a number of amendments to its
Rules of Procedure, policies, and institutional practices, many of which
encompassed the petition system and the mechanism of precautionary
measures. This was done not as a response to the changes in the Inter-
American Court’s case law, but rather because of political pressures
from various governments. Again, it is beyond the scope of this article to
discuss the political background of the process,* and we will therefore
place emphasis on how the priority assigned to the protection pillar
and some specific decisions in the exercise of that power gave rise to a
series of challenges to the way in which the IACHR was carrying out its
mandate.

As stated previously, in the second half of the 1990s the IACHR
began issuing an increasing number of decisions related to the protection
pillar. That increase became more apparent starting in 2008, which is
explained—among other reasons—by an internal reorganization process
in the Executive Secretariat of the Commission undertaken between
2005 and 2008. Pursuant to that process, the Secretariat’s attorneys
found themselves in charge of portfolios of countries, having to perform
countless activities in connection with all of the IJACHR'’s pillars of
work. This included the initial evaluation of petitions and requests for
precautionary measures, the processing of correspondence regarding
precautionary measures, petitions, and cases,” the writing of draft
reports and abstracts of the annual reports, the drafting of press releases,
studies, and other activities related to monitoring country situations, as
well as promotion activities. Between 2005 and 2008, specialized groups
were created for activities linked to one or more pillars of work, as
well as offices dedicated to certain specialized tasks, such as the Press
Office. According to the IACHR, the current structure of its Executive
Secretariat rests on the following premises:

The consolidation of specialized functional units; equitable distribution
of the workload by combining geographical and procedural criteria; and
the strengthening of middle management, responsible for the juridical,

46 For a detailed explanation of the political context in which the strengthening
process took place, see Due Process of Law Foundation. 2012. Reflections on Strengthening
the Inter-American Human Rights System. Aportes-DPLF, 16 (5), http:/ / dplf.org/sites/
default/files/aportes_16_english_webfinal_0.pdf

47  Under the instruments governing the IACHR's mandate, petitions are understood
as the complaints filed pursuant to Article 44 of the American Convention that have
not yet reached a procedural stage subsequent to admissibility. In turn, cases are those
complaints that have been the subject of an admissibility report.
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procedural, and administrative aspects of management. The idea underlying
the consolidation of functional units is that specialization makes it possible
to maximize output of admissibility reports and reports on the merits by
assigning those functions to teams (Sections), established according to
geographical criteria, without thereby detracting from the special attention
required by other areas.*®

The principal groups and sections of the Executive Secretariat
created during the aforementioned period are as follows:

a) Office of the Executive Secretary: tends to all Commission
members and manages executive affairs.

b) Registry Group: in charge of receiving, processing, and
performing an initial evaluation of the individual petitions
submitted pursuant to Articles 28 and 29 of the IACHR's Rules
of Procedure.

c) Regional Sections: responsible for petitions during the
admissibility phase and cases in the merits stage, follow-up
to recommendations, and monitoring of the human rights
situation in the 35 Member States.

d) Court Group: responsible for advising the Commissioners in
the cases, provisional measures, and other matters submitted
to the Inter-American Court, and the drafting of final reports
on cases.

e) Protection Group: responsible for evaluating and following
up on requests for precautionary measures and other urgent
measures, such as requests for provisional measures and
intervention in accordance with Article XIV of the Inter-
American Convention on Forced Disappearance of Persons.*

f) Friendly Settlements Group: responsible for providing
technical support to the IACHR with respect to conflict

48 TACHR, Reply of the Inter-American Commission on Human Rights to
the Permanent Council of the Organization of American States regarding the
recommendations contained in the Report of the Special Working Group to Reflect on the
Workings of the IACHR with a View to Strengthening the Inter-American Human Rights
System, para. 55, http:/ /scm.oas.org/ pdfs /2012 / CP29546E.pdf

49  That article establishes that “Without prejudice to the provisions of the preceding
article, when the Inter-American Commission on Human Rights receives a petition or
communication regarding an alleged forced disappearance, its Executive Secretariat
shall urgently and confidentially address the respective government, and shall request
that government to provide as soon as possible information as to the whereabouts of the
allegedly disappeared person together with any other information it considers pertinent,
and such request shall be without prejudice as to the admissibility of the petition.”


http://scm.oas.org/pdfs/2012/CP29546E.pdf

resolution, drafting friendly settlement reports, and compiling
best practices on this issue.

g) Thematic Rapporteurships and Units: responsible for
monitoring and promotion activities with a view to advising
each thematic rapporteur. Except in the case of the Office of
the Special Rapporteur for Freedom of Expression, whose
personnel reports directly to the Rapporteur, the support team
for the other rapporteurships reports directly to the Executive
Secretariat.

h) Administrative and Financial Services Section: responsible
for carrying out logistical, financial, systems, fundraising, and
accounting activities.*

An examination of the JACHR's budget before and after the redesign
of its Executive Secretariat shows a 25.4% increase in funding between
2006 and 2010.”' Nevertheless, the information published by the IACHR
indicates that it has been able to significantly increase the number of
decisions under the protection pillar, attaining peak effectiveness in
2011, the year in which the strengthening process began. A comparison
of the JACHR's efficiency based on the number of decisions issued
under the petition system yields the following figures:

a) Petitions evaluated: 1187 in 2005 and 1676 in 2010 (41.2%

increase).

b) Decisions to archive petitions: 12 in 2005 and 55 in 2010 (358%

increase).

¢) Admissibility reports: 53 in 2005 and 73 in 2010 (37.7% increase).

d) Merits reports: 19 in 2005 and 25 in 2010 (31.6% increase).

e) Friendly settlement reports: 8 in 2005 and 11 in 2010 (37.5%
increase).>?

50 IACHR, Reply of the Inter-American Commission on Human Rights to the Permanent
Council of the Organization of American States, supra note 48 See also the organizational
chart of the Executive Secretariat, current as of October 2014, published on the IACHR’s
website, http://www.oas.org/en/iachr/docs/pdf/EngCIDH_Org_100ct2012%20v4.
pdf

51 There is no information on the IACHR's website about its financial resources
prior to 2006. Accordingly, we have taken account of the comparison of that year to
2010: US $5.9 million in the first period, and US $7.4 million in the second period. See
the official IACHR website, section on Financial Resources, http:/ / www.oas.org/en/
iachr/ mandate/ financial_resources.asp

52 Information obtained from the 2005 and 2010 Annual Reports of the JACHR,
http:/ /www.oas.org/en/iachr/reports/annual.asp
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Although the TACHR had been garnering criticism in particular
because of specific decisions made at the end of the first decade of the
2000s,% prior to the strengthening process there had not been such a
pronounced collective stance against the concentration of its resources
on the protection pillar. That position may be symptomatic of a regional
trend of intolerance for the consolidation of supranational human rights
systems that give substantial authority to their protection pillars.

The human rights promotion/protection
dilemma during the strengthening process

In addition to specific decisions that provoked virulent reactions from
some governments, a more general flashpoint in the strengthening
process had to do with the IJACHR’s purported emphasis on the
protection pillar to the detriment of the others. At one of the first sessions
of the Special Working Group, an ambassador paraphrased that position
by stating that the OAS was suffering from a kind of macromegaly, which
in medical terms refers to the uncontrolled enlargement of the members
or extremities of a person’s body. The allusion to this pathology reflects
the opinion that the Commission had acquired an institutional strength
that went beyond what was expected by the States that created it, thus
jeopardizing the harmony of the OAS. Although the IACHR had already
undergone other so-called “strengthening” processes, the impetus
between 2011 and 2013 to promote structural changes in its actions
and the force of the criticism leveled by governments with different
ideological tendencies signaled a watershed in the way in which the
Commission would exercise its powers.

53  Some of the most notable decisions that provoked critical reactions from the
States concerned included: the granting of precautionary measures recommending
the suspension of the Belo Monte hydroelectric project in Brazil in April 2011; the
granting of precautionary measures on behalf of the executives and a former editor
of the newspaper El Universo in Ecuador, in February 2012; the repeated decisions
to keep Colombia and Venezuela in Chapter IV of the IACHR’s Annual Report; the
submission of cases considered politically sensitive in relation to Peru (e. g. Eduardo
Nicolds Cruz Sénchez et al., Chavin de Hudntar Operation, and Case of J), Colombia
[e.g. Case of Rodriguez Vera et al. (Persons Disappeared from the Palace of Justice)]
and Venezuela. Another critique, coming especially from the ALBA [Bolivarian Alliance
for the Peoples of Our America] bloc, alleged the preferential treatment of the issue
of freedom of expression and the over-funding of the respective Office of the Special
Rapporteur, to the detriment of the other rights protected in the inter-American treaties.
These criticisms were accompanied by objections to press releases and decisions on
precautionary measures, petitions, and to cases alleging the violation of the right of
freedom of expression in Ecuador and Venezuela.



Another more general criticism leveled at the IACHR concerned its
alleged resistance to engage in dialogue with the governments, some of
which accused it of ignoring the opportunities that the consolidation of
democratic regimes in the region presented for public policy advisory
initiatives and the enactment of legislative frameworks consistent with
inter-American standards. There was additional criticism regarding
a purported resistance to mechanisms for consulting with the States
and other users of the inter-American human rights system on setting
priorities, and even on the amendment of its Rules of Procedure. Along
these lines, while the Special Working Group was still drafting the
recommendations contained in its report of December 21, 2011, the
IACHR was admonished for the way in which it amended Article 11 of
its Rules of Procedure with respect to the election and term of office of its
Executive Secretary. Prior to the initiation of the strengthening process,
some governments had criticized the manner in which the Commission
had adopted its Strategic Plan for the 2011-2015 period, stressing that the
document had not been preceded by any kind of consultation with the
users of the inter-American human rights system, and that it exclusively
reflected how the IACHR and its Executive Secretariat thought its
resources should be prioritized.>

Upon presenting its reply document to the Permanent Council on
October 23, 2012, the IACHR stated in response to these criticisms that
“The IACHR will request the funds needed to hold an annual meeting
with the participation of representatives of civil society, delegations from
the States, and independent experts with a view to discussing ways to
improve its mechanisms, policies, and practices.”* In addition, Article
79 of its Rules of Procedure, amended in March 2013, established that
any amendment of its text would be preceded by public consultation
with the users of the inter-American human rights system.

While the Special Working Group’s recommendations relating to the
pillars of promotion and monitoring were couched in more constructive
language, several recommendations relating to the protection pillar
were based on the assumption that the States were being harmed by the
alleged ambiguity and unpredictability of the Commission’s decisions.
Terms such as “legal uncertainty” and “need to attain procedural

54 The report of December 21, 2011 stated this criticism in the form of the following
recommendation to the TACHR: “Strengthen its mechanisms for consultation with all
users of the system.”

55 TACHR, Reply of the Inter-American Commission on Human Rights to the Permanent
Council of the Organization of American States, supra note 48, para. 47, http:/ /scm.oas.
org/pdfs/2012/CP29546E.pdf
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equality between the parties” were used frequently in the December 21,
2011 report. This position was reflected in recommendations that, in the
long run, demanded the increased juridification of the petition system

and, above all, of the precautionary measure mechanism. With respect
to the latter mechanism, the Special Working Group recommended that
the IACHR:

a)

)

h)

Define and disseminate more precise objective criteria for
granting, reviewing, and, as applicable, extending or lifting
precautionary measures.

Confine the assessment for granting precautionary measures
to the “seriousness” and “urgency” of situations, and avoid
considerations on the merits of the matter.

Define objective criteria or parameters for determining “serious
and urgent situations” and the imminence of the harm, taking
into account the different risk levels.

[...]
State and give reasons for the legal and factual elements

considered for granting, reviewing, and, as appropriate,
extending or lifting precautionary measures.

[...]

Improve the mechanisms for determining and individually
identifying beneficiaries of precautionary measures.>

As for the petition system, the recommendations of the Special
Working Group that point to the alleged absence of legal rigor and
precision on the part of the IACHR are the following:

a)

b)

Rigorously apply criteria for admissibility of petitions,
including thorough verification of the exhaustion of local
remedies to avoid parallel proceedings in domestic instances
and the TACHR.

Develop and broaden the criteria or parameters for setting aside

petitions and cases, including, in particular, those in which
there has been a protracted period of procedural inactivity.

56  See the Report of the Special Working Group to Reflect on the Workings of the Inter-
American Commission on Human Rights with a View to Strengthening the Inter-American
Human Rights System for Consideration by the Permanent Council, OEA/Ser.G, GT/
IAHRS-13/11 rev. 2, Section 2. Precautionary measures, December 13, 2011, https:/ /
www.oas.org/en/ser/dia/ civil_society /docs/PC7dec/Informe%?20del%20Grupo%20
de%?20Trabajo%20-%20English.pdf


https://www.oas.org/en/ser/dia/civil_society/docs/PC7dec/Informe%20del%20Grupo%20de%20Trabajo%20-%20English.pdf
https://www.oas.org/en/ser/dia/civil_society/docs/PC7dec/Informe%20del%20Grupo%20de%20Trabajo%20-%20English.pdf
https://www.oas.org/en/ser/dia/civil_society/docs/PC7dec/Informe%20del%20Grupo%20de%20Trabajo%20-%20English.pdf

c¢) Putinto effect deadlines (at least on an indicative basis) for each
procedural stage.

d) Define objective criteria or parameters and provide cause and
grounds for applying the exceptional mechanism of joining the
admissibility and merits stages.”

Several of these recommendations were addressed by the IACHR in
the amendments to its Rules of Procedure. In the August 1, 2013 press
release announcing the entry into force of its new Rules of Procedure,
the IACHR underscored that:

The reforms related to precautionary measures seek to increase publicity
and dissemination of the criteria for granting, extending, modifying
and lifting them, as well as to improve on the mechanisms used by the
IACHR to follow-up on measures in force and individualize the respective
beneficiaries. The amended Rules set forth in detail the parameters used by
the IACHR in the determination of the requisites of urgency, seriousness
and irreparable nature, as well as the circumstances in which this organ
will request provisional measures to the Inter-American Court.

With respect to the petition and case system, the reforms have the purpose
of providing greater predictability and efficacy in the establishment
of priorities for the study and admissibility of petitions; criteria for
archiving petitions or cases; granting of extensions for compliance with
recommendations issued in final merits reports; extension of deadlines
for the presentation of observations by parties; and [consolidation] of the
admissibility and merits stages.®

It follows from a reading of Article 25 of the new Rules of Procedure
of the IACHR that there has been a considerable juridification of the
precautionary measure mechanism, as the decisions to grant or extend
them now require reasoned resolutions (art. 25.7). An additional change
in this respect has to do with the periodic review of the decisions to grant
precautionary measures (art. 25.9) and the general rule of requesting
information from the States prior to the issuance of such a decision (art.

57  Report of the Special Working Group to Reflect on the Workings of the Inter-American
Commission on Human Rights with a View to Strengthening the Inter-American Human
Rights System for Consideration by the Permanent Council, OEA/Ser.G, GT/IAHRS-13/11
rev. 2, Section 3, “Procedural matters in processing cases and individual petitions,”
December 13, 2011, https://www.oas.org/en/ser/dia/ civil_society /docs/PC7dec/
Informe%20del%20Grupo%20de%?20Trabajo%20-%20English.pdf

58 IACHR Press Release 57/13, August 1, 2013, http://www.oas.org/en/iachr/
media_center/PReleases/2013/057.asp

Y
Q1
[9)]

The Functions of the IACHR Before, During, and After the Strengthening Process


https://www.oas.org/en/ser/dia/civil_society/docs/PC7dec/Informe%20del%20Grupo%20de%20Trabajo%20-%20English.pdf
https://www.oas.org/en/ser/dia/civil_society/docs/PC7dec/Informe%20del%20Grupo%20de%20Trabajo%20-%20English.pdf
http://www.oas.org/en/iachr/media_center/PReleases/2013/057.asp
http://www.oas.org/en/iachr/media_center/PReleases/2013/057.asp

1

U1
(=2}

Katya Salazar, Daniel Cerqueira

25.5). With respect to the petition system, the current Rules of Procedure
require resolutions approved by the majority of the full Commission
for certain decisions, such as the consolidation of the procedural stages
of admissibility and merits (art. 36.3); they established that decisions
to archive petitions and cases are final, subject to certain exceptions
(art. 42.3); and they incorporated more lenient grounds for granting
extensions for the States to comply with recommendations contained
in merits reports, as well as for the suspension of the time limit for the
referral of cases to the Inter-American Court (art. 46.2).

It is important to stress that the requirement of greater precision in
the decisions issued under the protection pillar is not per se a detriment
to their effectiveness. In our opinion, increased legal rigor and the
establishment of clearer criteria tend to benefit both the States and the
victims and organizations that avail themselves of the inter-American
human rights system through the protection pillar. Nevertheless, we
underscore that these changes to the rules, policies, and institutional
practices began to require internal consultation, the translation of
memoranda, and the drafting of resolutions by the respective sections
of the Executive Secretariat of the Commission, without any additional
financial contributions to cover the costs of this additional work. The
information available on the IACHR’s website indicates, for example,
that in spite of the numerous, stricter obligations and procedures
applicable to the precautionary measure mechanism since August 2013,
the section of the Executive Secretariat responsible for evaluating and
following up on requests for urgent measures—the Protection Group—
still had the same number of staff members.

During the strengthening process, the reaction to the increased
efficiency of the protection pillar attained by the IACHR between 2006
and 2011 and the alleged absence of proper theory of the case in some
specific decisions were compounded by a more general criticism that the
Commission was supposedly failing to attend to its promotion pillar.
While the Special Working Group made a general recommendation
for the IACHR “to achieve a better balance between promotion and
protection of all human rights,” other more specific recommendations
urged the Commission to draft thematic reports and practical guides
on different issues, agree to provide advisory services to the States and
their national human rights institutions, and to redouble its efforts to
achieve the universal ratification of the inter-American human rights
instruments. Once again, most of these recommendations were followed
by the IACHR, which agreed to draft a countless number of thematic
reports, pursue new lines of work in connection with the pillar of



promotion and, in general, strengthen its activities in that sphere.”

In both the reply document sent to the Permanent Council on
October 23, 2012 and its Resolution 1/13 instituting its new Rules
of Procedure and stating its institutional policies and practices, the
IACHR assumed more than 40 specific commitments, most of which
have to do with promotion activities and the redesign of the way
in which it was conducting its monitoring activities. In view of the
criticism from some governments regarding the country selection
criteria and methodology of Chapter IV, the IACHR comprehensively
amended Article 59 of its Rules of Procedure and provided for a new
format for its Annual Report, including the aforementioned chapter.
The most significant change is probably the creation of a new section
in Chapter IV that describes the “overview of the human rights
situation in the hemisphere.” In the first Annual Report adopted
subsequent to the August 2013 changes to the Rules, the JACHR
included the following sections in that chapter: (1) a list of press
releases and requests for information from the States in the exercise of
its monitoring capacity; (2) a description of the enjoyment of certain
rights in Ecuador (freedom of expression and judicial independence),
the United States (personal liberty), and the Dominican Republic (right
to nationality and nondiscrimination); and (3) an analysis of regional
patterns of universal ratification of the inter-American treaties, the
incorporation of standards, conventionality control, and compliance
with its recommendations and decisions.

After describing the nature of the commitments assumed by the
IACHR during the strengthening process and some aspects of the
amendments to its Rules of Procedure, policies, and institutional
practices, the next section examines the legacy of this scenario as it
pertains to the fulfillment of the IACHR’s mandate. The proposed
analysis is based on the statistics published by the Commission and on
some examples of decisions that are emblematic of the current trend
toward broadening its promotion and monitoring activities, without the
same consideration being paid to the protection pillar.

59  Inits reply to the Permanent Council the TACHR stated that, “Along with other
initiatives, the IACHR will seek to boost dialogue with the member states, and others,
in order to forge public policies designed to strengthen the observance of human rights
as a key ingredient in government reform processes; to provide ongoing opportunities
for civil society organizations to play an active part in formulating public policies; to
undertake comprehensive reform of national systems for ensuring and administering
justice; to bring legislation into line with international human rights instruments; and
to establish courses on human rights in all educational institutions.”

The Functions of the IACHR Before, During, and After the Strengthening Process 5
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The functions of the IACHR
after the strengthening process

By establishing an extensive consultation process with the users of the
inter-American human rights system aimed at reviewing its institution-
al policies and practices, and by agreeing to undertake a number of ac-
tivities related to the recommendations of the Special Working Group,®
the JACHR managed to survive the most politically strained period of
its history without its autonomy and independence being completely un-
dermined. During most of the strengthening process, there were attempts
to modify some of the instruments governing its mandate from the top
down. Several States asserted the need to amend the Statute of the Com-
mission to recognize the binding nature of precautionary measures in an
inter-State instrument. Technical bodies of OAS, such as the Inter-Ameri-
can Juridical Committee, and then-Secretary General José Miguel Insulza
issued opinions in support of that position, disregarding the fact that the
general rule in supranational human rights commissions is to establish
interim or provisional measures in their rules of procedure. The European
Court of Human Rights itself has the authority to issue interim measures
through a provision of its rules (art. 39), rather than under the Statute or
the Convention, which shows that the opinions issued by the then-Sec-
retary General and the Inter-American Juridical Committee during the
strengthening process were more politically than legally motivated.

We have explained in the previous sections that from the time
of the IACHR’s creation as a body engaged mainly in promotion
and monitoring, the functions covered by the protection pillar have
undergone a process of gradual consolidation, culminating in 2011.
As shown in Figures 2 and 3, this trend seems to have reached a limit
that would be difficult to surmount because of both the Commission’s
current level of funding® and the “sword of Damocles” that some States
have hanging over their heads, even though the strengthening process
has officially concluded.

60 Regarding the consultations conducted by the JACHR in 2012 and for the main
documents produced during the strengthening process, see http:/ / www.oas.org/en/
iachr/ mandate/strengthening.asp

61 See Cetra & Nascimento, Chapter 2 “Counting Coins: Funding the Inter-American
Human Rights System,” p. 53.
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GRAPH 2

Reports on petitions and cases approved by the IACHR
between 2011 and 2014
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SOURCE: 2011-2013 Annual Reports of the IACHR and press releases issued in 2014.

The trend relating to the protection pillar reflected in Graph 2 are
contrasted with the stabilization in the number of activities under the
monitoring and promotion pillars, which even show an increase in
certain activities, such as hearings.®

62 The numbers shown in Figure 3 refer to both case hearings and thematic hearings.
Although in principle the former fall within the protection pillar, the information
published by the Commission indicates that since 2012 the number of thematic hearings
has increased in a higher proportion than case hearings.
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GRAPH 3

Main decisions related to the monitoring and promotion
pillars between 2011 and 2014
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SOURCE: Chapter 3 of the 2009-2013 Annual Reports of the IACHR and press releases
from 2014

A more qualitative reading of the way in which the IACHR has been
performing the functions connected to the protection pillar indicates
unprecedented juridification, reflected in the rules changes discussed
in the previous section, as well as in the application of stricter legal
standards. With respect to precautionary measures, for example, the
decrease in the number of decisions granting such measures—f{rom 57 in
2011 to 26 in 2013 and 34 in 2014—is indicative of this restrictive trend.
Although the requirement of reasoned resolutions set forth in Article
25(7) of the new Rules of Procedure has placed an additional workload
on the Commission without a corresponding financial contribution
from the Member States, this does not appear to explain such an abrupt
decrease in the number of favorable decisions. It is beside the point to
debate potential technical inconsistencies in the decisions made by the



TACHR during the strengthening process that provoked attacks from
some governments—most notably Brazil in relation to the precautionary
measures concerning the Belo Monte hydroelectric project, and Ecuador
with regard to the suspension of the criminal conviction of the executives
of the newspaper EI Universo;*® rather, we are interested in underscoring
the effects of the critical reactions of governments such as those of
Brazil and Ecuador to the criteria that the IACHR has been using in the
adoption of precautionary measures. We recognize that the IACHR has
shown signs of autonomy in the face of some governments’ criticism of
its decisions on precautionary measures, the ones issued on March 18,
2014 in the Gustavo Petro matter with respect to Colombia being a clear
example.* Nevertheless, the 40% decrease in the number of decisions

63  With respect to the Belo Monte matter, prior to April 1, 2011, all of the precautionary
measures issued by the IACHR for purposes of suspending the potential effects of the
development project on indigenous territorial rights fall within the scope of so-called
“injunctions.” In other words, the IACHR asked the States to set aside the respective
concession decision or continued execution of the project until a decision on the merits was
issued in the petition or case alleging the breach of the obligation to consult with the affected
communities. This occurred, for example, with the precautionary measures adopted on
behalf of the Maya de Toledo communities in Belize, the five Pehuenche communities in
Chile, the Triunfo de la Cruz Garifuna community in Honduras, the Ngbe communities
in Panama, and the 18 Maya communities in the municipalities of Sipacapa and San
Miguel Ixtahuacdn in Guatemala. In the matter of Belo Monte, one of the components
of the precautionary measures granted on April 1 by the IACHR consisted of a request
that the Brazilian State suspend execution of the hydroelectric project until it could show
that it had carried out a prior consultation process in accordance with the international
standards. It bears noting that that request was made without any petition having been
filed to allege the breach of prior consultation. The IACHR acknowledged that variation
in its background to some degree in the July 29, 2011 resolution, in which it concluded
that “the debate between the parties on prior consultation and informed consent with
regard to the Belo Monte project has turned into a discussion on the merits of the matter,
which goes beyond the scope of precautionary measures.” See IACHR website, section on
precautionary measures, 2011, PM 382 /10, Indigenous Communities of the Xingu River Basin,
Pard, Brazil, http:/ / www.oas.org/en/iachr/ decisions/ precautionary.asp. It is interesting
to note that in the April 1, 2011 opinion, the IACHR abruptly changed its long-standing
position by adopting injunctive measures only when there was a petition or case pending.
In addition, in its July 29, 2011 Resolution, the IACHR retreated even more radically from
its standards, establishing that the prevention of the violation of territorial rights related
to prior consultation goes beyond the mechanism of precautionary measures. In the four
previously cited precedents, the IACHR had issued injunctions in the context of petitions
or cases that specifically alleged the lack of prior consultation.

64 Through those precautionary measures, the IACHR asked the Colombian State
to set aside a decision of the Office of the Attorney General to remove Bogotd Mayor
Gustavo Petro from office without any type of judicial proceeding, thus disregarding
the inter-American case law on limitations to political rights. In spite of the fact that
the Colombian government and the Colombian high courts had affirmed the decision
of the Office of the Attorney General, the IACHR kept the precautionary measures in
effect until a domestic judicial authority declared them binding and called upon the
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granting precautionary measures from 2011 to 2014 appears to stem
from a sort of reverential fear of the reactions of several governments
during the strengthening process.

In spite of the downward trend in the number of decisions pertaining
to the protection pillar, a broader examination of the IACHR’s work
since the end of the strengthening process could disprove fatalistic
conclusions, for at least three reasons. First, for a number years now
one of the main concerns of the users of the inter-American human
rights system has been the low rate of implementation of decisions on
petitions, cases, and urgent measures (precautionary and provisional).®®
Although the responsibility for this situation lies almost exclusively
with the Member States, they were unwilling to acknowledge it or
discuss potential solutions during the strengthening process.*®® In view
of the consolidation of a petition system characterized by decades of
waiting, the absence of a response for most of the victims who use it,”
and the extremely low rate of compliance with the final decisions issued
by the IACHR and the Inter-American Court, we have few options other
than to find a way for the protection pillar to operate in a manner that
goes beyond justice in specific cases. One such way, and perhaps the
most important, is the potential for the decisions of the bodies of the
inter-American human rights system to guide the actions of national
authorities, thereby promoting structural changes and measures for the
non-repetition of human rights violations.

Although that objective might also be satisfied through functions
connected to the promotion and monitoring pillars, it is our opinion
that the individual petition system has the comparative advantage of

Juan Manuel Santos administration to observe them. See IACHR website, Section on
Precautionary measures, 2014, MC 374/13, Gustavo Francisco Petro Urrego, Colombia,
http:/ /www.oas.org/en/iachr/decisions/ precautionary.asp

65 Among the various studies that address this concern, we recommend those of
Fernando Basch (2010), and the Open Society Justice Initiative (2013).

66 An example of that omission is the absence of recommendations by the Special
Working Group to the member states or OAS political organs concerning the high degree
of noncompliance with the decisions of the bodies of the inter-American human rights
system. Indeed, in the above-cited report, the member states expressed difficulty in
complying with certain recommendations made in final merits reports and requested
that the Commission provide advising services to address that situation. In light of this
recommendation, the IACHR agreed to seek the necessary resources to draft a study on
the status of compliance with its decisions, highlighting trends and best practices in the
region.

67 See Camilo Sdnchez & Laura Lyons, Chapter 6: “The Elephant in the Room:
The Procedural Delay in the Individual Petition System in the Inter-American System,”
p. 207.
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embodyinganarrative thatis closer to that of domesticjudicial authorities,
in particular those that hear and decide constitutional matters. Along
these lines, the dissemination of so-called “conventionality control”®
among the courts and other authorities of the States is fundamental
to the task of preserving the efficacy of the protection pillar. On this
point, the IACHR has taken significant steps by signing cooperation and
training agreements with high-ranking judicial authorities in Member
States. An assessment of the way in which inter-American standards
are being incorporated by the States domestically is a pending task
that could mitigate the impression that the protection pillar—at least
according to a quantitative reading—has ended up weakening the
strengthening process, oxymoron that it is. In Chapter IV(a) of its
2013 Annual Report, the IACHR sketched an initial outline of aspects
of compliance with its decisions, the incorporation of inter-American
standards, and conventionality control.”” Nevertheless, that study did
not identify an opening for the regular application of the case law of the
inter-American human rights system by judges in the region. We are of
the opinion that that is a task of utmost importance and one that should
be undertaken by the users of the inter-American system interested in
improving the efficacy of the protection pillar.

The second reason why the reduced number of decisions on
petitions, cases, and precautionary measures should not be viewed with
too much alarmism has to do with the political context in which the
TACHR has been acting since the strengthening process. In recent years,
the legislative branch of Guatemala has expressly refused to recognize
the binding nature of the judgments of the Inter-American Court;” the
government of Venezuela has denounced the American Convention;”
and the heads of State of countries such as Ecuador and Bolivia have
expressed their intent to follow suit. The most recent example of an
affront to the decisions of the inter-American human rights system

68  Although this expression was used for the first time in the inter-American human
rights system in the judgment in the case of Almonacid Arellano et al. v. Chile, its meaning
was already apparent in earlier opinions of the Inter-American Court and the IACHR
concluding that provisions of national law contrary to the American Convention have
no legal effect.

69 See IACHR Annual Report 2013, Chapter IV(a), paras. 72-86, http:/ / www.oas.org/
en/iachr/docs/annual/2013/docs-en/ AnnualReport-Chap4-Intro-A.pdf

70 See IACHR Press Release 58/14 of May 16, 2014, http:/ / www.oas.org/en/iachr/
media_center/PReleases/2014/058.asp

71 Regarding Venezuela’s denunciation of the American Convention, see IACHR
Press Release 64/13 of September 10, 2013, http:/ /www.oas.org/en/iachr/media_
center / PReleases /2013 /064.asp
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bodies was the November 4, 2014 decision of the Constitutional Court
of the Dominican Republic, which set aside the instrument accepting
the contentious jurisdiction of the Inter-American Court, deposited
in March 1999 by then-President Leonel Ferndndez.”> In addition to
these confrontational stances, there are more specific criticisms from
countries such as Peru, whose government has insisted that the IACHR
has referred an excessively high number of cases against it to the Inter-
American Court, and Costa Rica, whose government has criticized
the initial processing of several petitions alleging the State’s failure to
observe the guarantee enshrined in Article 8(2)(h) of the Convention as
it relates to the country’s criminal procedure reforms. Other countries
in the region have been echoing these criticisms based on the opinion
that some of the Commission’s decisions on petitions, cases, and
precautionary measures have been impertinent, whether because of
their content or because of a supposed excessive number of decisions.
Although this hypersensitivity to decisions that fall within the scope
of the protection pillar is one of the trends most harmful to the integrity
of the inter-American human rights system, we must not lose sight of
the political difficulties that the IACHR faces. In this respect, it seems
to us that breaking this trend requires the efforts of the governments
that sponsor it, and not the placement of demands on the IACHR that
could return it to the perilous situation it navigated between 2011 and
2013. Part of the work that could be undertaken by the interested parties
to improve the protection pillar is to highlight the contradictions in
the position of certain governments. It is surprising, for example, that
member states have failed to provide the necessary funding for the
IACHR to carry out the agreements and properly implement the changes
to its rules, policies, and institutional practices broadly addressed in the
March 23, 2013 resolution of the Special Session of the General Assembly.
There are various contradictions between the demands of the States and
the absence of funding,” but for purposes of this essay we will limit

72  That decision was in apparent retaliation for decisions of the Inter-American
Court that declared null and void certain decisions of the Dominican Constitutional
Court that violated the fundamental rights of Dominican citizens of Haitian descent.
See IACHR Press Release 130/ 14 of November 6, 2014, http:/ / www.oas.org/en/iachr/
media_center/PReleases/2014/130.asp

73  One example of this contradiction has to do with the creation of a special fund
by the IACHR at the end of 2013, earmarked for the establishment of a Special
Rapporteurship on Economic, Social, and Cultural Rights. To date, none of the countries
that demanded additional activities, special reports, and more effective monitoring of
the situation of ESCR by the IACHR have agreed to contribute to this special fund. Once
again, it would appear that the demanding rhetoric does not reflect a genuine interest


http://www.oas.org/en/iachr/media_center/PReleases/2014/130.asp
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ourselves to underscoring that reality and urging the implementation
of the commitments assumed by the IACHR during the strengthening
process through the attainment of additional financial resources, and
not with funds that might normally be used in the management of the
petition system and the precautionary measures mechanism.

The third reason why the decrease in the number of decisions linked
to the protection pillar should not be taken as a sign of its demise is
the consolidation of a new trend in the IACHR's approach to structural
human rights violations. A conclusion regarding the success or failure
of this trend is not scientific in nature and requires a more careful
examination that goes beyond the purpose of this article. What can be
said with some certainty is that the IACHR has been utilizing more
human and material resources for initiatives that could prevent patterns
of human rights violations. In the case, for example, of the in loco visit
to the Dominican Republic conducted in December 2013, just a few
weeks after a troublesome decision of the Constitutional Court of the
Dominican Republic (TC-0168-13) that, grosso modo, deprives hundreds
of thousands of Dominicans of Haitian descent of their nationality
and other basic civil, economic, and social rights.” That visit included
the entire Commission and a significant number of members of the
Executive Secretariat, who worked extensively to gather information
and publicize the situation in the media.

Eight months after that visit, the Inter-American Courthanded down
ajudgment in the Case of Expelled Dominicans and Haitians, declaring inter
alia, that Judgment TC-0168-13 was incompatible with the Convention.
While the Dominican State leveled harsh criticism against the IACHR's
preliminary conclusions following its in loco visit, the reaction to the
judgment of the Inter-American Court was much more virulent—to
the point where the State declared null and void its acceptance of the
adjudicatory jurisdiction of the Court. This is indicative of the fact that the
approach to certain issues through the monitoring and promotion pillars
is always complementary to the interests of the victims, particularly in
relation to structural impediments to the enjoyment of human rights.
In some cases, that approach can even be more advantageous, insofar
as it establishes a framework for dialogue between the IACHR and
the national authorities that is less adversarial than the one provided

in improving the IACHR’s work and more likely arises from an intolerance of effective
international scrutiny.

74 TACHR Press Release 97/13 of December 6, 2013, http:/ / www.oas.org/en/iachr/
media_center/PReleases/2013/097.asp
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by the individual petition system. This assertion may be confirmed or
revised depending on the reaction of the government of the Dominican
Republic to the final report that the IACHR is about to issue regarding
the December 2013 in loco visit.

In contrast to the reduction in the number of decisions issued
under the protection pillar, Figure 3 shows a stabilization trend in the
activities derived from the promotion and monitoring pillars, with a
slight increase in some of them. This numerical trend is complemented
by more qualitative evidence, such as the production of information
on the impact of the friendly settlement mechanism;” the increased
dissemination of thematic and country reports; the more intensive
use of communication tools and a more active social media presence;
actions pertaining to new thematic areas;” the holding of sessions in the
member states since 2014, with a number of promotion activities and
meetings with petitioner organizations and State institutions; and the
online broadcasting of the hearings held during each period of sessions.
Figure 4 shows the progression in the number of activities connected to
the promotion pillar between 2009 and 2014.”

Although these numbers illustrate a fluctuation among activities, it
is evident that there has been an upward trend in the efforts dedicated
to promotion activities in the past three years.

Given the current contraction—at least numerically—of the activities
related to the protection pillar and the increase in activities linked to
the promotion and monitoring pillars, it is important to observe the
internal redesign process of the IACHR's Executive Secretariat that was
announced in April 2014. The IACHR has not publicly disclosed the main
objective of this redesign; nevertheless, judging by the way in which it
has prioritized its resources in recent years and by the statements of
its members in different forums, we can foresee the strengthening of
working groups engaged in promotion and monitoring activities, as
well as the creation of a team dedicated to advising the States on public

75 IACHR, Report on the Impact of the Friendly Settlement Procedure, OEA/Ser.L/V/II,
doc. 45/13, December 18, 2013, http:/ /www.oas.org/en/iachr/friendly_settlements/
docs/Report-Friendly-Settlement.pdf

76 By way of example, in September 2014 the IACHR hired an expert to address the
topic of corporations and human rights through the team that supports the ESCR Unit
in the Executive Secretariat.

77 While Graph 3 includes only decisions under the promotion and monitoring
pillars, the activities contained in Graph 4 include academic forums, training workshops,
conferences for the presentation of reports, and meetings with rapporteurs, committees,
and other entities of supranational human rights bodies.
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policy. In terms of the political situation, it seems that this shift in the
IACHR is inevitable, as it will serve as a counterbalance to the resistance
that various governments showed during the strengthening process to
the enhancement of the protection pillar. From a financial standpoint,
the historical omission of the member states remains, as they have
failed to contribute the necessary funds for the IACHR to redesign the
working groups of its Executive Secretariat in order to attend to the
countless demands of governments during the aforementioned process.
Accordingly, no matter how sophisticated the new organizational
structure of its Executive Secretariat may be, the IACHR will not be
able to implement an efficient work plan so long as it cannot hire the
necessary staff members with the technical skills required to perform
the new functions. Such is the case, for example, of providing public
policy advising to the States and other functions that the IACHR had
not previously been carrying out and for which the Executive Secretariat
would need personnel with the respective professional and academic
expertise.

Finally, from the managerial perspective, questions remain about
the way in which the new internal structure of the IACHR's Executive
Secretariat will seek to meet the expectations of the users of the inter-
American system, both States and petitioner organizations. It is essential
that future programming decisions affecting the use of their material and
human resources—such as the adoption of its 2016-2020 Strategic Plan—
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take account of the demands of the users and engage in consultation
with them. This is not only a matter of principle, insofar as the inter-
American system bodies are entrusted with a mandate that seeks to
serve the demands and expectations of its users; it is also a way for the
IACHR to shield itself from the criticism leveled by some governments
during the strengthening process, to the effect that it and the Executive
Secretariat were plagued by a kind of institutional solipsism.

Final considerations

If the transformation that the IACHR has undergone since 1959 were
the subject of one of the chapters of Julio Cortézar’s classic Bestiary, it
might be akin to the fate of a butterfly that, when faced with a swarm of
insects trying to forcibly turn it into a caterpillar, transforms itself into a
chrysalis, thus convincing most of the insects to give up their design. The
strengthening process was, in the final analysis, a turn in the expansion
of the established capacity of the IACHR’s protection pillar, bringing
it back to the tendency to focus on the monitoring and promotion
pillars that it spearheaded until the 1980s. Although the reduction in
the number of decisions issued within the individual petition system
is of concern, a strictly numerical reading tends to be superficial, as it
conceals a number of political contingencies on which the IACHR must
act.

One potential takeaway from the strengthening process carried
out between 2011 and 2013 is that the enjoyment of human rights in
the region cannot be reduced to subjecting the States to measures
of reparation ordered in final merits reports or in judgments of the
Inter-American Court. Before the strengthening process, the degree of
compliance with these decisions was already minimal; after 2013, not
only was there no progress but various governments also showed their
aversion to a regional system based on a vigorous protection pillar. It
goes without saying that this type of aversion is profoundly detrimental
to the full enjoyment of human rights in the region, but as activists and
students of the inter-American human rights system, we would be doing
a disservice to ignore the possibility that the governments that maintain
the system could manage to tip the diplomatic scale toward new
amendments to the inter-American instruments or to the overlapping
of the JACHR'’s functions with other subregional systems. We do not
discount the fact that those subregional systems can complement the
work of the inter-American system, taking up lines of work and areas



that are absent from the inter-American system.” Nevertheless, there are
countless examples of initiatives by some governments that, rather than
serving to enhance the international scrutiny of human rights, act as a
counteroffensive to the decisions of the IACHR and the Inter-American
Court. There have been some discussions, with little transparency
and without the effective participation of civil society, making express
mention of the need to create subregional mechanisms respectful of the
political autonomy and sovereignty of the States. In our opinion, there is
an enormous risk that such mechanisms would serve the interests of the
governments that promote them much more than the interests of their
citizens and, in general, all people in the Americas.

Finally, far from proposing definitive answers to the overall value
of the protection pillar, in spite of the downward trend in the number
of decisions issued by the IACHR, this article invites a more critical
analysis of the political situation in which the JACHR must make
decisions concerning its institutional and even managerial policies.
One exercise that we consider extremely important is to monitor the
internal redesign of the working groups of the Executive Secretariat,
which was announced in April 2014, although its architecture was not
made public until June 2015. The outcome of that process could be one
of the most significant initial responses by the IACHR since the end
of the strengthening process, in which the expectations of the users of
the inter-American human rights system could be taken into account
without losing sight of the current political pressures and contingencies.

78 See Kletzel & Barretto, Chapter 1 “The Challenge of Complementarity in Latin
America’s New Institutional Architecture for Human Rights,” p. (17).
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Summary

In view of the reform process that the Inter-American Commission on
Human Rights (IACHR) has undergone in recent years, this chapter
provides context on Latin America today and revisits interpretations of
the principle of subsidiarity in international law in an effort to reflect
on the IJACHR’s role and work given the region’s current reality. We
start by describing the regional context of democracies to highlight
the importance of giving broad scope to the principle of subsidiarity.
To this end, essential positive obligations are required, which States
must ensure to be able to move toward substantive democracy. The
current scenario in the region demands that the Commission’s channels
of action be renovated and diversified so it can adequately respond
to today’s rights violations. In this framework, we then propose that
the Commission take a proactive approach based on its modalities
of intervention, its thematic agenda, and the forging of a new social
platform that contributes to neutralizing new risks to its invaluable
human rights work.
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Introduction

During the “strengthening process” that the Inter-American Commission
on Human Rights (IACHR) went through in recent years, a number of
States posed a reassessment of the work it does in light of current reality
in the region.! A key issue in the debate was the scope of the principle
of subsidiarity used by international protection mechanisms as a way
of safeguarding the sovereign decisions of governments when it comes
to IJACHR action. For that reason, this chapter revisits the traditional
interpretations of this principle in an effort to approach it from a
perspective that not only encompasses its procedural dimension but
also, and above all, its substantive one.

The chapter is divided into two sections. The first describes the
regional context of constitutional democracies in order to highlight
an important—albeit largely overlooked—dimension of discussions
regarding the Inter-American human rights system (the Inter-
American system): the importance of giving sufficiently broad scope
to the principle of subsidiarity. We draw attention to the pertinent
consequences of this principle in light of the arguments that, considering
the sustained prevalence of democracies in the region, advocate for
greater safeguarding of national sovereignty in the face of external
intervention. To this end, we identify fundamental positive obligations
that States must fulfill to be able to consider themselves not just formal
democracies but as at least aspiring toward substantive democracy.

The current political-institutional framework in the region requires
that the Commission use more diversified and complex channels of
action to adequately respond to the human rights violations that occur
in the hemisphere. Therefore, in the second section we suggest that the
Commission develop a proactive strategy built around its thematic
agenda, its modes of intervention, and the forging of a new social
support base to counteract risk scenarios for its valuable human rights
work.

1 For more on the development and evolution of the process, see the Introduction to
this book.



The era of Latin American democracies

During the second half of the 20th century, the region suffered the
impact of armed conflicts and civil-military dictatorships that altered the
constitutional order and held on to power through gross human rights
violations. Numerous States gradually acceded to the Inter-American
system’s basic instruments and framework based on the need to provide
protection from these attacks and threats (Taiana 2013: 42-45). Most Latin
American countries ratified human rights instruments and adhered to the
Inter-American system during the period of transition to democracy for
different purposes and reasons but, in many cases, as “a sort of antidote
to counteract the risk of a return to authoritarianism” (Abramovich 2011:
217). Similar processes have been verified in other regions.

The bodies of the Inter-American system were able to tackle the
important challenges that the times demanded of them. The Commission
played a fundamental role in making visible the claims of crimes
against humanity and in strengthening the work done by human rights
organizations that, at the time, were working in near isolation. The Inter-
American Court of Human Rights (the Court), for its part, created and
consolidated standards over time on issues of memory, truth, and justice
that later provided the legal grounds for action by national courts to end
impunity, which occurred in Peru, Chile, and Argentina.?

As Jorge Taiana suggests, three distinct periods can be identified
in the wake of the Latin American dictatorships. A first period during
much of the 1980s and 90s was characterized by what can be described
as moderate democracies with liberal tendencies and particularly
on economic matters, marked by the mandates of the Washington
Consensus. A second period in the following decade brought moments
of intense institutional and economic crisis.* And finally, the third period
can be characterized by strong political leadership and an extended
period of economic recovery. In various Latin American countries, at
least in the last decade, power shifted into the hands of left or center-left
governments, which has bred a new geopolitical configuration. It was
in this context that the Union of South American Nations (UNASUR)

2 These reflections on the motives behind State decisions to accede to a regional
system of human rights protection are in line with the assessment of the reasons that led
European States to adhere to their own system of human rights protection in response
to the threat of a return to totalitarianism in Europe. See Moravcsik (2000: 217).

3 See in this regard CELS (2013).

4 In reference to this point, Diamint and Tedesco (2013) recently published an
interesting in-depth study of political leaderships in our region.
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and the Community of Latin American and Caribbean States (CELAC)
came into being, and the pillars of the MERCOSUR regional bloc were
reappraised.’

An overview of the hemisphere reveals a period marked by long-
standing stability in democratic regimes. Of course we cannot ignore the
coup d’états that took place in Venezuela (2002)° or Honduras (2009),” nor
can we forget the clear threats to the institution of democracy in Bolivia
(2008)® and Ecuador (2010),° or the more recent institutional disruption
in Paraguay (2012).1° Even so, compared with other moments in history,
democracy has gained ground in Latin America. The case of Argentina
is emblematic, with 30 years of uninterrupted democracy.

The region is going through what could be considered a period of
democratic consolidation. Free elections are held, electoral systems and
guarantees have been strengthened institutionally, legal frameworks
have been modernized and political violence has declined. In this
scenario, the dynamics that used to define the interaction between Latin
American States and the Inter-American system, and in particular with
the JACHR, have changed dramatically. For several decades after the
Commission was first created, it confronted authoritarian regimes or
States in the process of transition; however, its principal interlocutors
today are democracies, consolidated at least in the formal sense.™

5  Presentation by Jorge Taiana at the First Development Forum “Challenges and
new alternatives in the global space”, Universidad Nacional de San Martin, October 29,
2013.

6  In 2002, President Hugo Chévez Frias was the target of a failed coup d’état led by
military commanders.

7  On June 28, 2009, the President of Honduras was overthrown, disrupting the
democratic and constitutional order. See the report by the IACHR following its visit
after the coup, “Honduras: Human Rights and the Coup D’Etat,” http:/ /www.cidh.
org/ pdf%20files/ HONDURAS2009ENG.pdf. Since then, the IACHR has included an
analysis of the situation in Honduras in Chapter IV of its Annual Report, in which it
assesses human rights violations that merit special attention.

8  See the Declaration of human rights organizations in the region for the situation of
Bolivia. Available at http:/ /www.cels.org.ar/ documentos / ?info=detalleDoc&ids=3&l
ang=es&ss=&idc=1045

9  See “CELS condemns the attempted coup d’état in Ecuador and recognizes the
timely reaction of the international community”. http:/ / www.cels.org.ar/ documentos
/?info=detalleDoc&ids=3&lang=es&ss=&idc=1319

10 In June 2012, President Fernando Lugo was removed from power in Paraguay by
means of an expedited impeachment trial, the validity and legitimacy of which was
deeply questioned. See in this regard CELS (2013).

11 For purposes of comparison, it may also be interesting to analyze the process of
adaptation that the European human rights system is experiencing due to the expansion
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In some States, these elements converged to create a new perception
of the forms of interaction and relationships between the bodies of the
Inter-American system and their sovereign governments. The current
phase of the region’s democracies thus entails new challenges for the
system and, in particular, for the Commission, whereby it must adapt
its methods of work and intervention to fit the new logic in a region
far removed from the one of dictatorial regimes or enduring armed
conflicts.

The current human rights advocacy and
protection agenda

An adequate characterization of the region’s present reality requires
distinguishing between the stages of democratic transition (O’'Donnell,
Schmitter, and Whitehead 1986) and consolidation, as well as the notions
of formal or procedural, and substantive democracy. The most classical
concept of democratic consolidation is linked to the purely formal notion
that none of the principal political actors (parties, forces, or institutions)
considers there to be any alternative to democratic procedures, and that
no institution or political group assumes it has a right to veto the actions
of those who govern by right of popular vote. This is upheld despite the
ongoing existence of minority groups ready to defy and question the
legitimacy of these governments by non-democratic means (Linz and
Gonzalez 1990: 27).

The notion of democratic consolidation can also be applied to
highlight the characteristics of a substantive democracy, which seeks
to go beyond merely formal aspects. A robust democracy surpasses
electoral requirements and is rooted in the recognition, safeguarding,
and protection of human rights by ensuring not only a sphere of liberties
but also, and above all, a heavy dose of real equality (Carbonell 2013).

Even when the region might seem to have completed the so-called
transition to democracy in the formal sense and there is clear progress on
the recognition of rights and liberties, as well as improved socioeconomic

of members of the European Council, which has incorporated several Eastern European
countries whose social and political-institutional realities are very different from the
more homogenous conditions seen in the western countries that formed the founding
core of that system. The different degrees of democratic consolidation among these
countries significantly complicate the role of the European system when it comes to
responding to diverse needs regarding the human rights situation in each of these
countries.
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indicators, significant inequality and social exclusion persist.”? For
this reason, along with the catalogue of violations that stand out for
being systematic and massive in nature, there are other categories of
infringements with different causes and enabling conditions. Thus, new
problems have been incorporated into the traditional core issues on the
human rights advocacy and protection agenda.

While there continue to be many challenges in the field of human
rights, they have become more diverse. For example, the enforced
disappearances that take place in Mexico show that massive and
systematic violations are still occurring in some places.”® Then too,
countries like Guatemala or Uruguay still face serious obstacles when
it comes to moving forward with proceedings referred to as transitional
justice."Itis still possible toidentify scenarios of structural discrimination
with regard to access to rights, even based on nationality, as can be seen
in the Dominican Republic®® or in the ongoing human rights offenses
committed against migrants in the name of US policies,' among many

12 According to data from the Economic Commission for Latin America and the
Caribbean (ECLAC), our region shows sustained growth that has led to 15.7% reduction
in poverty and 8.0 % reduction in indigence since 2002. This data notwithstanding,
the region still faces persistent levels of inequality, as well as a widespread informal
labor market and unequal access by different social groups to infrastructure and public
goods and services. In this regard, see “Social Overview 2013,” http:/ / www.cepal.org/
cgi-bin/ getProd.asp?xml=/ publicaciones/xml/9/51769 /P51769.xml&base=/ tpl/ top-
bottom.xsl

13 According to the records of Mexico’s Ministry of the Interior and Attorney
General, during the period spanning 2006-2012, 26,121 people disappeared. See in this
regard, “Annex to the Press Release Issued at the Close of the 149th Session,” http:/ /
www.oas.org/en/iachr/media_center/PReleases/2013/083A.asp. See also CELS,
“One month since the disappearance of 43 Mexican students” http:/ / www.cels.org.ar/
comunicacion/index.php?info=detalleDoc&ids=4&lang=es&ss=46&idc=1852

14 See CELS, “Uruguay: organizations of the region reject judgment of the Court that
annuls the trials against repressors” http:/ / cels.org.ar/documentos/ ?info=detalleDoc
&ids=3&lang=es&ss=&idc=1597. See also, CELS, “Latin American judicial authorities
will observe the trial against Rios Montt” http:/ / cels.org.ar/ comunicacion/index.php
?info=detalleDoc&ids=4&lang=es&ss=46&idc=1612

15 December 2-5, 2013, the IACHR conducted an in loco visit to the Dominican
Republic. “The purpose (of the visit) was to observe the situation related to the
rights to nationality, identity, and equal protection without discrimination, along
with other related rights and issues.” See “Preliminary Observations from the IACHR’s
Visit to the Dominican Republic,” http:/ /www.oas.org/en/iachr/media_center/
PReleases/2013/097A.asp. See also, CELS, “Human rights organizations present an
amicus brief in case regarding the expulsion of Haitians from the Dominican Republic.”
http:/ / cels.org.ar/ comunicacion/index.php?info=detalleDoc&ids=4&lang=es&ss=46
&idc=1700

16 SeelACHR, Reporton Immigration in the United States: Detention and Due Process,
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other possible examples. To this panorama we must also add the
numerous problems stemming from inequality and social exclusion,
due to entrenched social disparities and the exclusion of vast sectors of
the population from their political systems and the benefits of social and
economic development. Structural restrictions are still imposed on the
exercise of social, political, cultural, and civil rights, only this time, at the
hands of democratic governments (Abramovich 2009).

Rightsarenotbeing trampled onby States organized tosystematically
violate them. Their principal actors and, above all, their framework of
legitimacy based on the mandate of popular elections, are by nature
different from those of the authoritarian governments of the past that
were capable of devising regimes of state terrorism. Nevertheless,
democratic governments are still responsible for fundamental human
rights violations which, if they could not be prevented, warrant at the
very least adequate reparation.

The advent of democracy in the region has not made States more
capable of eliminating or preventing arbitrary practices by their own
agents, and the repetition and enabling conditions of these practices
may lead to structural patterns of rights violations. Also, due to the
precarious functioning of judicial systems in the region, effective
mechanisms have not been put into place to hold these actors of the
institutional machinery accountable and punish them. The main victims
in this scenario are usually people who belong to social sectors that
suffer from structural inequality and exclusion.

This situation is reflected in some of the issues that the Inter-
American system is addressing today, such as:

... police violence marked by social or racial bias; overcrowding
and torture within prison systems, the victims of which are usually
young people from working class sectors; the generalized practice
of domestic violence against women, tolerated by state authorities;
the deprivation of land and political participation in the case of
indigenous peoples and communities; discrimination against people
of African descent in accessing education and justice; bureaucracies’
abuse of undocumented immigrants (Abramovich 2009: 17).

Confronted with these problems, both the Commission and Court
have made it their business to review not only isolated cases or conflicts,
but also the social and institutional contexts in which they come about.

2011, http://www.cidh.org/pdf%?20files/ReportOnImmigrationInTheUnited %20
States-DetentionAndDueProcess.pdf
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Just as the Inter-American system monitored the situation of specific
victims and the execution and disappearance of people in the context
of gross and systematic human rights violations during the period of
dictatorships and state terrorism, today it aims to broaden its focus,
using the principle of equality to frame particular occurrences within
structural patterns of discrimination and violence against certain groups
or social sectors (Abramovich 2009: 18-19).

The human rights agenda outlined here has for the most part been
given visibility thanks to the actions of the Inter-American system.
A historical review of the system’s case law shows that its work has
evolved and become more complex by gradually shifting its emphasis
to structural problems, public policies, and far-reaching solutions that
are available within national settings (Abramovich 2011: 223).

The basic guarantee of rights in situations of structural inequality
is a clear priority and is the Inter-American system’s political thrust at
this stage, in which gaping social disparities and major institutional
weaknesses continue to exist. Given the reality of the hemisphere, it is
clear that significant work must still be done by the human rights bodies
of the regional protection system:

. criticism aimed at the Inter-American system’s involvement in
these new agendas not only reflects a limited view of the process of
internationalization of local legal systems, but also the limitations
and public policy failings of many Latin American governments
that, while they have been vigorous and exemplary with regard to
the legacy left by the dictatorships, have not managed to bring on
board other types of urgent problems, like prison violence and social
inequality, with human rights policies (Abramovich 2011: 223).

Indeed, the kinds and categories of violations that currently occur
in the region underscore the important role that the regional protection
entities warrant to effectively enforce peoples’ rights in the hemisphere.
Furthermore, these dynamics and characteristics call for a revision of
the traditional concept of the principle of subsidiarity of international
protection in order to put on center stage the qualified obligations of any
State, and therefore any government, that aims to achieve robust forms
of democracy.

If the ultimate goal is to move toward substantive democracy, it
is indispensable that the role of the IACHR be expanded, not only in
addressing individual and collective cases when procedural conditions
allow, but also to establish an ongoing working agenda to help strengthen
States’ institutional foundations.



Scope and implications of the principle
of subsidiarity

Subsidiarity is one of the structural principles underlying international
law, in that it explains the logic of linkages between different legal-
institutional orders. Outwardly, it seems to present a paradox, because
it both limits and requires the intervention of international mechanisms.
Its application relies primarily on local bodies to interpret and apply law,
and also grants authority to supranational organizations to intervene, if
necessary, in order to enhance and support the implementation of law.

The logic of subsidiarity works as a mediating concept between
the supranational entity and local pluralism,” which provides a
certain degree of discretion when it comes to the interpretation and
implementation of law by States but, at the same time, requires
harmonization with international jurisprudence. The main benefit of
subsidiarity as a pillar of international human rights law is that it allows
for integration between the international, national, and subnational
levels, based on a universal vision of human dignity and liberty, while
encouraging and protecting pluralism, in keeping with a logic of
assistance and cooperation (Carozza 2003: 38).

In the arena of international human rights law, the principle of
subsidiarity provides that it is the responsibility of States in the first
instance to respect, protect and guarantee the enjoyment and exercise of
rights in their jurisdiction. It thus recognizes that States are in a better
position to prevent and properly respond appropriately to human rights
violations. It is only when States have not provided adequate or effective
protection that recourse to the international sphere may be in order. In this
way, the principle is an essential parameter for defining the boundaries
of international jurisdiction. The international protection mechanisms are
subsidiary to the extent that their application depends upon and can only
take place if there is insufficient or ineffective action by the State.

In general, attention is only paid to one of the dimensions of
this principle—its procedural aspect—which requires above all the
effective exhaustion of all domestic remedies, in order to gain access
to a response or to judicial intervention by international protection

17 An operational definition of the principle is set forth, for example, in Article 5 of
the Treaty on European Union: “In settings that are not of its exclusive jurisdiction, the
Community shall intervene, in accordance with the principle of subsidiarity, only to the
extent that the objectives of the action intended cannot be achieved sufficiently by the
member States, and, subsequently, can be better achieved, due to the dimension or the
effects of the action intended, at the Community level.”
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mechanisms.’® The focus on this dimension of subsidiarity has led to the
notion of the “fourth instance,” which, in the case of the Inter-American
system, means abstaining from reviewing if the decisions made by
national courts are correct or not on matters not directly governed by
the American Convention on Human Rights (the Convention), provided
that the procedural guarantees have been observed.” Thus, national
legal systems are granted a broad degree of autonomy to interpret and
implement their obligations, with the sole condition of safeguarding the
procedural guarantees established under the Convention.

The exclusive focus on the procedural aspect of subsidiarity limits
appreciation of its scope. This view seems to be especially limited in
scenarios like the one we describe, in which violations stemming from
major institutional weaknesses and structural patterns of inequality are
added to the traditional catalogue of infringements. In this context, it
is necessary to point out other significant consequences of subsidiarity
as regards to arguments that, considering the sustained prevalence of
democracies, call for greater safeguarding of national sovereignty in the
face of foreign intervention.

States should not only apply the principle of subsidiarity defensively
to stop international intervention from subrogating their national
administrative, legislative, and judicial processes. It should also be
a source of reflection and democratic deliberation within States on
how to institutionalize a real protection framework for internationally
recognized human rights (Melish 2009: 389).

The positive obligations of States® are key to gaining a full
understanding of the scope of this principle, which provides for a

18 See Articles 46 and 47 of the American Convention on Human Rights.

19 Helfer likewise describes the principle of subsidiarity in the European human
rights system, starting with the premise that authorities have “primary responsibility”
for ensuring rights. The entities in Strasbourg act when domestic remedies have been
exhausted and no effective national remedy is guaranteed. The limits are set by the
doctrine of the margin of appreciation and the refusal to act as a fourth instance of
appeal for domestic court judgments. See Helfer (2008).

20  The effective enforcement of rights involves positive and negative obligations at
four levels. The obligation to respect is defined as the State’s duty not to interfere with,
hinder, or bar access to the enjoyment of the resources that are the object of the right. The
obligation to protect is the duty to prevent third parties from interfering with, hindering,
or barring access to those resources. The obligation to ensure means guaranteeing that the
right-holder is able to gain access to the enjoyment of the right, when he or she is unable
to do so for him or herself. The obligation to promote is the duty to develop conditions
so that the right-holder can have access to the enjoyment of the right. See, for example,
IACHR, Report on Citizen Security and Human Rights, 2009, paragraph 35, https:/ /www.
cidh.oas.org/ pdf%?20files/ SEGURIDAD%20CIUDADANA%202009%20ENG.pdf



richer and more active relationship between States and the bodies of
the Inter-American system. For example, Article 2 of the Convention
provides that it is the duty of States to give effect to the rights set forth
in the framework treaty for the regional protection system. This means
that they are obligated to abide by and apply the provisions of the
Convention in their domestic laws, as well as any subsequent standards
stemming from their interpretation by the system’s bodies, thereby
adopting all necessary measures to enable the full enjoyment of human
rights (Medina 2003: 21). This obligation translates into the necessary
materialization in each of the States of political-institutional guarantees
and mechanisms for access and effective enjoyment of human rights.

In a regional context of greater political stability, in which massive
violations under authoritarian governments are no longer front and
center in the human rights agenda, the Inter-American system plays
an important role in contributing to the process of consolidation of
substantive democracies. The bodies of the system—particularly the
Commission, due to the heterogeneity of its mandate and the tools
available to it—can and must play a relevant role in supporting States
when it comes to the coordination and implementation of adequate
political-institutional mechanisms for the prevention and reparation of
human rights violations.?

The description of the current panorama, centered on ongoing,
significant social disparities, requires that we emphasize the substantive
side of the principle of subsidiarity. The restrictive view of whether
international intervention is merited or not must be expanded to focus
on the existence, or absence, of institutional channels States must create
and consolidate to be able to legitimately invoke the preeminence of
domestic remedies over international protection. In this manner, States’
concrete commitment to their positive obligations can be verified. As
Victor Abramovich points out:

... the increase in State responsibilities is related to the magnitude
of the social imbalances they seek to repair. In regard to the tension
between autonomy vs. subsidiarity [...] the Inter-American system
is playing an essential role closely related to the one it had during
[the era of] State terrorism in Latin America, in which the subsidiary

21 Helfer points out that the European human rights system now faces human rights
problems that differ from those that brought about its establishment after the Second
World War; therefore, the actors who control its future (the member states, the Council
of Europe’s political bodies and experts, and the judges of the European Court of
Human Rights) must come up with new structural solutions to these problems (Helfer
2008: 129).
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nature of its intervention must be carefully evaluated and in
terms of the restrictions on the capacity of the affected groups to
take “collective action” and for “self-defense” of their rights. This
function of the Inter-American system precisely entails giving a
greater voice to the weakest sectors of the population, those who
are outside the system of social or political representation, who do
not manage to gain significant access to the public sphere, who are
beyond the reach of the State systems of social and legal protection,
and who feel that the rules of the political game of national States
do not offer a way out and lead to the recurrence of social injustices
(2011: 222).

Given this outlook, it is imperative to strengthen the Commission’s
thematic agenda, relationships, and priorities so it can play an even more
predominant role in the oversight of public policies, structural problems,
and the availability of effective solutions in the domestic sphere, and
thus contribute to making the “available national political-institutional
and social guarantees” more robust (Abramovich 2011: 223).

To provide an account of the implications of the substantive side of the
principle of subsidiarity with regard to the positive obligations of States on
a domestic level—by no means exhaustive—below we refer to some of the
possible areas of institutional response in which the States of the region still
have a long way to go. In this sense we will mention challenges within the
national judicial systems, as well as other political-institutional mechanisms
that require joint efforts by different branches of government.

Positive obligations and political-institutional
mechanisms

In recent years, most countries in the region have carried out major
policy reforms to their justice systems that, in many cases, have involved
bigger budgets for this branch of the State (Pdsara 2010). However,
the results have not been significant in any of the countries of Latin
America.” To the contrary, the systems for the administration of justice
continue to be, for the most part, inaccessible, ineffective, cumbersome,
slow, and corrupt. There is a persistent “lack of communication between
social conflicts that require such a public service and the legal world”

22 In this sense, Victor Abramovich contends: “precisely one of the huge shortfalls of
Latin American democracies is the inefficiency and inequity of their judicial systems,
which do not manage to remedy the impairment of fundamental rights and may even
become a factor in the violation of rights” (2011: 226).



(P4sara 2010). This situation explains why most of the cases that get to
the Inter-American system are related to violations of Articles 8 and 25
of the Convention, which have to do with the safeguarding due process,
judicial guarantees and effective judicial protection. The existence of
strong national systems of justice, i.e., accessible, independent, and
efficient, is essential to be able to offer adequate responses and solutions
at the domestic level to the different types and cases of human rights
violations, and to prevent an increasing number of petitions from being
submitted to the Inter-American system.

It is imperative that greater attention be given to the substantive
pillar of the principle of subsidiarity and, in turn, the positive obligations
of States to provide and ensure channels of access to justice and to
implement the standards that the bodies of the Inter-American system
have developed in their interpretation of the so-called obligation to
investigate—which is commonly seen nowadays even with respect to
cases of gross human rights violations. %

With regard to access to justice, there is a vast array of standards
by the Commission and the Court on the right to judicial remedies that
are both appropriate and effective. The State’s obligation entails more
than just not hindering access to these resources, but also organizing
the institutional mechanisms so that all individuals can have access to
them. They must remove any economic, social, or regulatory obstacles
that impede or restrict such access, and establish adequate channels for
claims.** As Hampson explains,

... the provision of effective domestic remedies is also a prerequisite
to ensuring the subsidiarity of international scrutiny. As such, this
right, in it and of itself, should be seen as having a much more
importance than it is usually given and should be addressed
systematically by any mechanism addressing human rights
violations.?

23  Throughout its case law, the Inter-American Court has created a category of cases
that it has defined as “gross violations of human rights” that give rise to specific legal
consequences. These consist of conducts that, due to their significance and severity,
require that the scope of the duty to investigate and punish be maximized to avoid
any repetition, such as in the case of enforced disappearance of persons, extrajudicial
executions, and torture. See in this regard, for example, I/ A Court H.R., Case of Vélez
Restrepo and Family v. Colombia, Preliminary Objections, Merits, Reparations and Costs,
Judgment of September 3, 2012, Series C, No. 248, para. 283.

24  SeeIACHR, Access to Justice as a Guarantee of Economic, Social, and Cultural Rights: A
Review of the Standards Adopted by the Inter-American System of Human Rights, 2007.

25 Hampson, Frangoise, Working paper on the implementation in domestic law of the right
to an effective remedy,” Commission on Human Rights, Sub-Commission on the Promotion
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This point has been the focus of the bodies of the Inter-American
system vis-a-vis their decisions on specific cases, and has even been the
subject of diverse thematic reports put out by the Commission.® Even
so, these bodies have not developed a substantive strategy for working
with national branches of government to ramp up the development
and implementation of the types of resources that could offer greater
guarantees of access to justice for the most disadvantaged sectors.
It is imperative that national States commit to the promotion and
implementation of these guarantees. Only then will they have the full
legitimacy to dispute the degree of intervention that the international
human rights protection mechanisms should have.

The case law of the Court is firm here:

... part of the general obligation to guarantee the rights recognized
in the Convention is the specific duty to investigate cases in which
such violations are alleged; i.e., said duty arises from Article 1.1 of
the Convention in relation to the right that must be safeguarded,
protected, or guaranteed.”

This obligation must be carried out “as an inherent legal duty and
not simply as a formality, preordained to be fruitless”? and must be
aimed at finding out the truth and at the pursuit, capture, prosecution,
and eventual punishment of those responsible. Furthermore, “due
diligence requires the investigating body to carry out all measures and
investigations necessary to try and obtain the required result. Otherwise,
the investigation is not effective in the terms of the Convention.”?

Among many possible examples, human rights violations
perpetrated by security forces constitute one of the most serious

and Protection of Human Rights, 57th Session, UN DOC E/CN.4/Sub.2/2005/15, http:/ /
www2.ohchr.org/english/bodies/subcom/57/aevdoc.htm

26 See TACHR, Access to Justice for Women Victims of Sexual Violence in
Mesoamerica, 2011; IACHR, Access to Justice as a Guarantee of Economic, Social, and
Cultural Rights, supra note 24; IACHR, Access to Justice for Women Victims of Violence
in the Americas, 2007.

27  See Case of Veldsquez Rodriguez. Merits, Judgment of July 29, 1988, Series C, No.
4, para.162, and Palma Mendoza et al. v. Ecuador, Preliminary Objection and Merits,
Judgment of September 3, 2012, Series C, No. 247, paras. 81-84.

28 1/A Court H.R., Bulacio v. Argentina, Merits, Reparations and Costs, para. 112.

29 See I/A Court H.R,, Serrano-Cruz Sisters v. El Salvador, Merits, Reparations and
Costs, Judgment of March 1, 2005. Series C, No. 120, para. 83, and Case of Albdn-Cornejo
et al. v. Ecuador, Merits, Reparations and Costs, Judgment of November 22, 2007, Series
C, No. 171, para. 62.



institutional weaknesses of the region’s democratic States. The problem
is often twofold in these democracies because not only have the executive
and legislative branches failed to create the oversight structures and
systems needed to prevent and eradicate these practices of institutional
violence, but in many cases their judicial systems end up further
trampling on these rights by carrying out merely formal investigations
that do not manage to vanquish impunity or punish the perpetrators.

A series of cases of Argentina demonstrates that significant
challenges still exist for national judicial powers to take seriously the
obligation to investigate human rights violations involving security
forces. The recent decision by the Court in the case of Jorge Omar Gutiérrez
v. Argentina® does nothing but ratify this assessment. In this case, the
serious irregularities in the investigation of the killing of a Buenos Aires
provincial deputy police commissioner® and the absolute lack of due
diligence during the course of the investigation make it impossible to
conceive that the proceedings against the federal policeman who was
accused of the crime, and later acquitted, were conducted in accordance
with the requirements of due process pursuant to Article 8 of the
Convention. According to the Court, the decision arrived at in these
domestic proceedings cannot be qualified as a “final judgment,” but
rather should be overturned as part of the Argentine State’s obligation
to eliminate de facto and de jure obstacles to discovering the truth and
punishing the perpetrators and masterminds of the crime against
Gutiérrez.*? It would be illustrative to observe how the Argentine State
manages to effectively comply with this mandate by the Inter-American
Court and thus, finally, allow justice to prevail.

30 1I/ACourtH.R, Case of Gutiérrez and Family v. Argentina, Judgment of November
25, 2013, http:/ / www.corteidh.or.cr/ docs/ casos/ articulos / seriec_271_ing.pdf

31 Buenos Aires Provincial Deputy Police Commissioner, Jorge Omar Gutiérrez, was
killed on August 29, 1994 by a federal police agent and another man posing as a police
officer. This is the case of a cover-up, orchestrated by the Federal Police in collaboration
with the Buenos Aires Police and the justice system, which ensured impunity for 19
years. It is a paradigmatic example of human rights violations that are committed to
cover up illegal conspiracies, which include the participation of both security forces
and political groups, as well as structural shortcomings of the justice system and
governments which fail to stop these kinds of networks from becoming entrenched
in the State. It also reflects the absence of institutional means capable of penetrating
networks that forge pacts of impunity through abhorrent acts. Nevertheless, these
cover-up practices are not exclusive to the Argentine federal police or the Buenos Aires
provincial police.

32 See I/A Court HR., Case of Gutiérrez and Family v. Argentina, Judgment of
November 25, 2013.
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There are even some cases in which the violation is aggravated
when investigations have already passed through the filter of the
Inter-American system and must be reopened or completed after a
decision by one of its bodies. By the time this finally occurs, the original
shortcomings and, above all, the lack of true commitment by local
actors when it comes to the obligations under the Convention, make it
impossible to achieve justice. The case of Juan Angel Greco v. Argentina
is an emblematic example in this sense.® It took 21 years after his death
for the trial to get underway to determine the responsibility of the police
officers implicated. And that was only possible because, in 2003, the
Argentine State arrived at a friendly settlement agreement with Greco’s
family before the Inter-American Commission, whereby, among other
measures, it agreed to proceed with the judicial investigation.** However,
neither the initial hearings nor the subsequent appeals were able to shed
light on the events behind Greco’s death or to punish those responsible
for it. The judicial branch did not support the reopening of the criminal
case with measures aimed at remedying the irregularities that initially
led the case to be closed and caused the Commission to intervene.
Holding a trial so long after the events took place entails a certain degree
of complexity, and even more so when the original investigation was
fraught with all sorts of flaws. The Public Prosecutor’s Office and the
judicial branch of the province of Chaco proved to be inefficient when it
came to devising a strategy to overcome these complications and put an
end to the impunity. Despite the mandate for justice that clearly came
out of the terms of the friendly settlement agreement approved by the
Commission,® during the hearings serious problems were revealed
that made it impossible for what happened to Juan Angel Greco to be
explained with the certainty required in a criminal trial. In addition
to the lack of real willingness apparent in the actions of the provincial

33 In June 1990, Greco was illegally detained and mistreated while trying to obtain
police assistance to report an assault. While held at a police station in the province of
Chaco, there was a fire in his cell that burnt him severely. There is reasonable suspicion
to support the allegation that the police were responsible for setting the fire and
delaying for several hours his transfer to a hospital, where he finally died. The State did
not conduct a proper investigation to shed light on the facts alleged, thereby denying
the family its right to see justice prevail.

34 Case 11.804, Report 91/03, Juan Angel Greco (Argentina), approved October 22,
2003.

35 Other points provided for in the context of the friendly settlement agreement, such
as the creation and implementation of a local mechanism for the prevention of torture
in Chaco, were effectively complied with. Although its implementation did experience
some delays, it is currently under way.



judicial authorities, the national State, which should have been an ally
in the process and monitored the proceedings in its role as guarantor,
was also absent.

The purpose of the appeal to international protection entities in
cases in which the obligation to investigate human rights violations has
not been fulfilled, is to create the conditions for material justice to be
achieved. Cases like Greco’s attest to the exasperating path that victims
must traverse under Argentine justice just to achieve compliance with
minimum standards of due diligence. This calls for an important
working agenda: the possibility of proposing, in conjunction with
the Commission, better oversight mechanisms in cases where judicial
investigations of human rights violations must be reopened.

This proposed panorama is completed by referring to political-
institutional mechanisms that require joint efforts by public authorities
to create systems to comply with their positive obligations regarding
human rights. Among several possible examples, one that stands
out is the institutional initiative to implement mechanisms of prior
consultation with indigenous communities in the case of economic
development projects.

The Commission has underscored the State’s duty to guarantee

... participation by indigenous peoples and communities affected by
projects for the exploration and exploitation of natural resources by
means of prior and informed consultation aimed at garnering their
voluntary consent to the design, implementation, and evaluation
of such projects, as well as to the determination of benefits and
indemnization for damages according to their own development
priorities.®

This is, without a doubt, one of the most significant outstanding
obligations of the current democracies of the region that has posed a
challenge to the Commission itself.”

36  The IACHR thus recommended “implement(ing) participatory mechanisms to
assess the extent of environmental damage caused and the impact on basic subsistence
activities among indigenous peoples and agricultural communities living where
such projects unfold.” IJACHR, Democracy and Human Rights in Venezuela, Doc.
OEA/Ser.L/V/II, Doc. 54, December 30, 2009, para. 1137, Recommendation 5. See
also, IACHR, Access to Justice and Social Inclusion: The Road toward Strengthening
Democracy in Bolivia, Doc. OEA /Ser.L/V/1I, doc. 34, June 28, 2007, paras. 137 and 297,
Recommendation 5 and 6.

37 As mentioned in the introduction to this book, in April 2011, the IACHR granted
precautionary measures whereby it requested that Brazil immediately suspend the
licensing process for the Belo Monte Hydroelectric Power Plant project and stop any
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There are many political-institutional guarantees that today’s
democracies must forge and put into practice to erect barriers against
structural patterns of rights violations, mainly in the case of those groups
that are the most exposed to serious offenses.® In the current phase of
democratic consolidation, it is contradictory for States to endorse, even
by omission, the structural subordination of certain social sectors.

It is therefore fundamental that the Commission, at this stage, work
with States to strengthen the design and implementation of public
policies in compliance with their obligation to adopt measures aimed at
bringing about conditions for real equality. The greater the development
of domestic institutional frameworks consistent with the terms of the
Inter-American system’s instruments and standards, the greater the
autonomy afforded to States, and hence, the less the intervention of the
regional protection system. (Abramovich 2011: 226).

The IACHR and the change of era

As noted in this book’s introduction, once the latest debate process got
underway, the Commission occupied a central role in the discussion and
gained leadership in the exchanges that led to a reform of its “Rules of
Procedure, Policies and Practices,” with the consensus of even several
of the States that had raised the initial objections. The possibility of
staving off future waves of criticism that could endanger its legitimacy,
political capital, and tools will depend on the Commission’s ability
to take a leadership role in the analysis of its own work vis-a-vis the
current conditions in the States of the region, which rightly proclaim
their differences as compared to dictatorships of the past or the fragile
transitions that followed. Rising to the challenge and substantiating

material work for its execution until certain consultation processes were carried out
with the indigenous populations potentially affected by it. The Brazilian government
responded harshly to this decision, characterizing the measures as “hasty and
unwarranted.” The Brazilian government’s reaction was a strong motivator for the
initial call for “the strengthening process” of the IACHR in mid-2011. See in this respect,
Human Rights in Argentina: Report of 2013, CELS, 2013, “Current debates on the
regional institutionality in human rights. The future of the inter-American system and
the new dynamics of integration in Latin America“, in particular, Section 3, “The New
Process of “strengthening” of the Inter-American Commission.”

38 Among the political-institutional guarantees still pending are the structures that
make up the so-called “National Preventive Mechanisms of Torture,” pursuant to
the obligations arising from the Optional Protocol to the Convention against Torture
and other Cruel, Inhuman or Degrading Treatment or Punishment. In 2012, with the
enactment of Law 26827, the Argentine State met its obligation to create the Mechanism,
but its implementation is still pending.



reflection on the way the Commission functions will be a precondition
for discussing with other actors in the Inter-American system—States,
victims and social organizations—the measures that will contribute
to further strengthening its approach to the numerous human rights
problems afflicting the region today.

For some time now, the IACHR has been adapting its areas of work
and the use of its tools to fit the changing times. The fact that, in full
exercise of its autonomy and independence, it would propose evaluating
its priority agenda, work methods, and main alliances—taking into
account the different nature of violations affecting the region today—
can contribute to bolstering its capacity. And not only when it comes to
making reparations for violations already committed, but, principally,
to preventing new ones.

In order to contribute to this process of reflection, below we suggest
some potential core concepts for a proactive strategy by the Commission
aimed at avoiding new risk scenarios with regard to its authority. We
raise several issues, addressing not only how the Commission can
improve its response to the characteristic violations in the hemisphere
today, but also the need to emphasize States’ obligations.

First, we outline the methods and means available for assessing
key problems and defining the priority agenda and strategic planning.
We also sketch out how to rethink the presumed tension between the
IACHR’s political and quasi-jurisdictional roles. Then we discuss some
possible reinforcements to the Commission’s thematic agenda. Finally,
we draw attention to the urgent and necessary implementation of a new
strategy for alliances by the regional protection body.

It would be naive to think that this route will do away with
confrontations between the Inter-American system and States. Even so,
it may contribute to creating conditions to distinguish genuine criticism
and suggestions regarding the Commission’s agenda, work methods,
and key relationships, from those that seek to debilitate its potential for
intervention with the intention of obscuring human rights violations. The
ideas put forth in the debate reflected both rationales. If the Commission
moves forward and takes the lead in critically reflecting upon its agenda,
methodology, and relationships, it will be in a better position in the
future to prevent the latter type of ideas from being presented under the
pretext of “strengthening” the Inter-American system.
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Some proposals for rethinking
the IACHR’s work

The reality of the hemisphere poses dissimilar situations for the IACHR.
On the one hand, massive and systematic human rights violations
persist and their backdrops have gotten more complex: gross violations
involve more than one State, such as when migrant persons’ rights are
violated at borders, and the chains of responsibility have been extended
to often include non-State actors, among other phenomena. On the other
hand, in scenarios of structural patterns of rights violations, the IACHR
may well need to reevaluate its current toolbox.

The coexistence of violations warranting different approaches
calls for the Commission to refine its assessments and its agenda, and
to introduce a strategic element into its planning and, consequently,
its actions and responses. A reflection that seeks to truly strengthen its
capabilities to act in response to diverse realities will require effective
questioning of States with regard to their unerring compliance with the
“obligation to adopt measures,” provided for in Article 2 of the American
Convention. To have an impact on structural patterns of human rights
violations in the context of Latin American democracies, the JACHR
must bolster its assessment of the core weaknesses in public policy that
lead to the violation of fundamental rights.

The Commission has a significant flow of information on some
aspects of the main problems afflicting the region. What is not clear,
however, is whether it makes the best possible use of this data today
in terms of its diverse tools. Therefore, part of this reflection could
lead to a rethinking of how the Commission might improve the way it
obtains, systematizes, and analyzes information on key points related
to structural patterns, in order to then devise the most effective actions
for response.

In loco visits, thematic and country reports, as well as hearings on
general situations are some tools that may allow for improved assessment
when it comes to key human rights problems in the region, and for the
design and execution of a proper strategy to deal with them. In addition,
thematic rapporteurships can provide frameworks for identifying the
issues that characterize the situation of certain groups whose rights have
been historically and systematically infringed. Currently, the IACHR
already makes valuable use of the information it gathers through its
different working tools. Nonetheless, it is valid to ask whether these
devices and channels might be further strengthened and coordinated to



obtain and periodically update and enhance information to enable more
accurate assessments of the principal violations occurring in the region,
and thus devise adequate responses based on the different regional
realities.

The IACHR has had to go through strategic planning processes
in the past. The last one established lines of work through 2015.* In
this new stage, and having overcome the risk scenario posed by the
“strengthening process”, it may be important for the Commission
to review the bases, sources, and methodology used to design its last
strategic plan and develop a new type of process that, through dialogue
with different actors in the Inter-American system, will allow it to
identify the key problems and propose new ways of addressing them.
Sparking a new discussion dynamic regarding the Commission’s agenda
and priorities that makes way for other voices but still safeguards the
Commission’s final say by virtue of its autonomy and independence,
may be a useful step on the path toward renewed legitimization.

At this moment in history, a key issue is how to assist States in the
task of preventing new violations. Shaping a strong strategy in this sense
would finally honor the logic behind the notion of guarantees of non-
repetition that the Inter-American Court has forged and which should be
taken more seriously by the democratic States.

For the IACHR's daily work, an important item on the agenda would
be a new dynamic for ongoing data compilation and processing to use
in the execution of its new strategic plan. This type of measure could
give rise to the need to rethink its current work distribution systems
in the Executive Secretariat, and also reevaluate the relevance and use
given presently to several of its tools. For example, it could consider
how to increase the impact and value-added of the general hearings it
holds during its periods of sessions. The hearings provide undeniable
exposure through media attention when it comes to the visibility of
certain problems and, as a result, contribute to putting issues on their
agenda for a certain time. However, the Commission can and must
contemplate how to coordinate this tool with others it has at its disposal,
so as to refine its assessment of the specific characteristics of violations
that, for example, affect certain groups in different countries, while
also insisting and working with States to procure ever more adequate
responses.

39 SeeIACHR, Strategic Plan 2011-2015. https:/ / www.oas.org/en/iachr/docs/pdf/
IACHRStrategicPlan20112015.pdf
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Achieving better use of these forums demands in turn more of the
organizations that use the Inter-American system, which must also
reflect upon how to best take advantage of them by upholding working
agendas that encourage regular dialogue on a given theme with the
IACHR, and thus avoid the impact of its intervention being limited to
one or two moments per year.

Despite the enormous importance that the Office of the Special
Rapporteur for Freedom of Expression has in the hemisphere when it
comes to defending the right to freedom of thought and expression, and
the fundamental role it plays in the consolidation and development of the
democratic system, the issues addressed by the other rapporteurships
also merit significant attention from the IACHR. For this reason, it would
be recommendable for the Commission to undertake strategic planning
for each one of the issues deemed sufficiently worthy of special attention
to merit having a unit or thematic rapporteurship, and therefore identify
the material and professional resources needed to carry out their work
with the same degree of quality that the Office of the Special Rapporteur
for Freedom of Expression can today. It is important for the Commission
to establish, for example, the conditions that would allow for all the
rapporteurships to write and publish an annual report like the one the
Special Rapporteurship issues currently, which has proven to be an
effective and useful tool. In order for these new efforts to materialize, it is
vital that States undertake the responsibility of providing the necessary
funds for all the rapporteurships, working groups, and units to be able
to operate in a high-quality manner.

This process of reflection must also pose to the Commission
the challenge of assessing how to make better use of the materials it
currently has at its disposal. Over the years, the Commission has written
and published thematic reports in which it develops and systematizes
elaborate standards that, in many cases, have only ended up gracing
bookshelves. It is important to come up with a strategy for working
with States to tailor to each specific reality the application of the generic
standards it has mapped out, as well as the issues that will be the subject
of new reports.

One example is the experience of the Report on Citizen Security and
Human Rights* of 2009. The document was the result of coordinated
work between the IACHR and diverse organizations from throughout

40 TACHR, Report on Citizen Security and Human Rights, OEA /Ser.L/V/II, doc. 57,
December 31, 2009, https://www.cidh.oas.org/pdf%?20files/ SEGURIDAD%20
CIUDADANA%?202009%20ENG.pdf



the region on an issue that is extremely timely and relevant. However,
after its publication, no strategy was developed to promote visibility and
discussion with States and the political bodies of the Organization of
American States (OAS) so as to achieve the consensus and commitments
necessary for the standards developed in the report to be incorporated
into national measures and policies. This type of assessment shows
the need for any new planning to consider the importance of getting
States to commit to the development and implementation of its thematic
reports and thereby outline an advocacy roadmap on the different
issues that the JACHR has decided to focus its efforts on. Therefore,
States themselves must be willing to enter into serious dialogue in this
sense. The impact of this work will ultimately depend on whether local
conditions allow for the Commission to contribute. The democracies of
the region should be up to this opportunity, as long as they see it as a
contribution and not a threat.

Another task that demands greater attention from the IACHR is the
development and effective implementation of tools for attaining justice
at the national level. While the Inter-American system has diverse and
well-established standards on the matter of effective judicial protection,
we suggest a study to compile available information and ascertain what
is lacking in terms of the existence and efficacy of domestic judicial
remedies. Given the problems the Commission currently faces in
processing all the petitions it receives in a reasonable amount of time,
it would be useful to concentrate some efforts on more accurate and
frequent verifications of domestic mechanisms. In the medium to long
term, this could mean that many of these cases, which reach the Inter-
American system today due to the inexistence or inefficacy of this type
of domestic legal action, finally manage to get a response within their
own States.

Some of the considerations we have put forth so far might give the
impression that we seek to encourage the IACHR's role of promotion over
that of protection. As explained below, that is not what we are advocating
for. We are rather stressing the need for both tasks to be coordinated
by way of a more sophisticated interpretation of their meaning and
implications in light of the region’s current situation.
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The false dichotomy between the political and
quasi-jurisdictional roles*

Originally, the Commission was conceived as a political body devoted to
the promotion of human rights in the region.”? With the adoption of the
American Convention on Human Rights, its function as a protector of
rights was secured, and an interesting synergy was established between
its role of monitoring and political interaction with States, and its action
on petitions in cases that did not receive an adequate response locally.*®
These functions should not be considered as exclusive or contradictory,
but rather as complementary. The challenge of balancing them both
continues to have relevance today.

Particularly inrecent times, the demands placed on the Commission’s
protection role has meant that sufficient effort is not being put into
making proper use of the potential of the entity’s political function.
Beyond the virtues of the petition system, the problems regarding
access to justice and effective protection of rights in the States of the
hemisphere demand an approach that goes beyond solutions made to fit
specific cases. For this reason, views contending that the Inter-American
system must move toward an exclusively judicial logic* lose sight of the
fact that the litigation of cases is just one tool in a much richer and more
complex toolbox that may be used for effective enforcement of human
rights.

The democracies of Latin America have to grapple with the legacy
left by the dictatorships and domestic armed conflicts that characterized
long periods of their history, but they must also address the effects of the
neoliberal policies of the 1990s on the observance of rights. Today, for
States governed by the rule of law to remain such, they must eliminate
situations of structural inequality that show that there is still a long
road to travel toward establishing substantive democracies, and devote
efforts to remedying and resolving the particular needs of part of their
population, such as women or indigenous groups. Public institutions

41 A previous version of the considerations included in this section were studied by
Bascary, Kletzel, and Chillier (2012).

42 See the Declaration of Santiago, Chile, Fifth Meeting of Consultation of Ministers
of Foreign Affairs held in Santiago, Chile, August 12-18, 1959, Final Act, OEA /Ser.C/
IL.5, pp 4-6.

43 See Articles 41 and 44-51 of the American Convention on Human Rights.

44  As it occurred with the European human rights system when it adopted Protocol
No. 11 to the Convention for the Protection of Human Rights and Fundamental
Freedoms that entered into force in November 1998.



must overcome limitations to fulfill their basic function to ensure respect,
protection, and enjoyment of the human rights of all people under their
jurisdiction. Furthermore, they must still resolve the increasingly evident
tensions caused by certain decisions regarding economic development
that hinder the full enjoyment of human rights in the region.

In order for the JACHR to become an entity capable of guiding
States on this path, it will have to strike a virtuous and complementary
balance between its political and quasi-jurisdictional roles. It is vital
that the Inter-American system’s different actors share and support
the importance of these complementary work dynamics. States must
revalidate and update the scope of some of the system’s foundational
agreements. Social organizations should focus on and provide forums to
reflect on the potential of political tools to protect and promote human
rights, and outline their strategies consequently.

A subsidiary system of human rights protection must adequately
combine its tasks of protection and promotion. Much work has been
done through litigation on individual cases so that non-repetition
measures are adopted that enable structural changes. However, one of
the problematic aspects of using an individual case as a way to influence
public policy lies in the dynamic inherent to work done with and for
victims of human rights violations, which can validly necessitate the
prioritization of their individual interests over the drive for more long-
term institutional change. In this sense, the array of actions that the
Commission’s political role provides must be strengthened so as to
complement the protection of rights sought through its petition system.
It is imperative to move beyond the current situation, in which it seems
that resolving a specific case is the only pathway to effective dialogue
with States, toward the incorporation of certain standards into public
policy.

A pending challenge for all actors involved in the Inter-American
system is to assess the way in which each State incorporates into its
laws and practices the principles, rules, and standards that provide
greater clarity regarding human right obligations. On the one hand,
States must commit to creating the institutional frameworks needed to
locally process the results that emerge from the use of political tools. On
the other hand, the IACHR must orient these actions through strategic
planning that takes these limitations into account and provides specific
mechanisms to address them. It must also make efforts to regularly
assess the degree of States’ receptiveness to the standards it sets, both
via concrete cases, as well as in its thematic and country reports.

These ideas will remain in the realm of wishful thinking if OAS
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Member States do not provide sufficient resources to put into motion
this virtuous cycle between the Commission’s distinct faculties.

To the extent that public policies gradually incorporate human rights
standards and improve the general population’s enjoyment of rights,
the use of the individual petition system will remain circumscribed to
identifying and addressing the structural barriers or emblematic types
of abuse for which it is imperative that the IACHR make use of its quasi-
jurisdictional mandate.

International human rights law is characterized by its dynamism,
which means that the protection system must have the ability to adapt
to the new needs of the region. It is therefore essential that the different
actors be capable of exploring the potential provided by the original
structure to respond to current demands. In this framework, dialogue
and joint work are central to strengthening the subsidiarity of the
protection system. But exploring this possibility only makes sense if it is
based on a firm and genuine commitment by the OAS Member States.

On one hand, it is infeasible to think that the IACHR, as the gateway
to the Inter-American system, can address the massive human rights
violations in the region by dealing with individual cases. On the other
hand, if the Commission were only to concentrate on its political role
to promote respectful policies and strengthen domestic human rights
protection mechanisms, the system would end up without an essential
tool, which is its ability to sanction a State for the violation of a right
and order reparation. Therefore, the relationship between the political
and quasi-jurisdictional functions of the IACHR must be governed by
a virtuous tension in which individual cases, in addition to providing
reparation to victims, serve to identify structural problems and thus
fortify the political role of building State capacity to prevent violations.*

Some challenges for the thematic agenda*

During the recent debate process regarding the Inter-American system,
some States criticized the Commission’s thematic agenda because they
believed it emphasizes analysis and discussion of civil and political
rights violations at the expense of economic, social, and cultural rights.
The Commission quickly responded to this objection by creating and
putting into operation a new Unit on Economic, Social, and Cultural

45  For references to various emblematic cases that managed to address this tension,
see Human Rights in Argentina: Report 2013, CELS, 2013, Chapter VI.

46  An earlier version of this section’s contents can be found in Kletzel (2013).



Rights (ESCR Unit), and later announced it would eventually be
classified as a Special Rapporteurship.” The prioritization of this Unit
and, subsequently, the impact it could have, does not necessarily relieve
the tension in the relationship between the Commission and the States
that leveled this criticism. It remains to be seen how those States will
handle the criticism that may be garnered by their social policies once
they have been analyzed from a human rights perspective.

Any proposed reflection regarding the Commission’s thematic
agenda cannot ignore the fact that its work on economic, social, and
cultural rights occupied a central role in the origin and evolution of the
discussions in recent years, nor that this happened in a way that may be
considered paradoxical. Therefore, we present below some thoughts on
the importance of maximizing the strategic opportunity that the ESCR
Unit represents for strengthening the Commission’s thematic agenda.

While the start of the reform process can be traced back to the
Commission’s decisions that questioned development megaprojects
promoted by southern States in terms of their implications for the
observance of fundamental social rights,* the States that spearheaded
the harshest criticism of the Commission’s work highlighted time and
again the fact that the mechanism did not pay sufficient attention to
promoting and protecting economic, social, and cultural rights. This
objection led the Commission to create the Unit in late 2012. Regardless
of the political motivations that could explain this demand by some
States, after the Commission’s own decision to set in motion and
institutionalize this theme, a strategic opportunity has arisen to develop
economig, social, and cultural rights in the regional system.

In the first place, it is important for the Commission to capitalize on
this situation to establish better and more frequent channels of dialogue
with these States regarding economic development models and
programs and their impact on the respect, protection, and safeguarding

47  The creation of the Special Rapporteurship was announced by the Commission on
April 3, 2014. Its creation is subject to the Commission raising enough funds to put it into
operation. If this came about, the Commission would have two special rapporteurships—
i.e, headed up by experts selected through a competitive process, rather than by one of
its members, which is the case with the other thematic rapporteurships. http:/ / www.oas.
org/en/iachr/media_center/PReleases/2014/034.asp

48 Particularly, the Commission’s decision to grant precautionary measures
requesting that Brazil immediately suspend the Belo Monte hydroelectric plant
licensing process and block any material construction work until certain consultation
processes were undertaken with the indigenous populations that could be affected. See
PM 382/10 — Indigenous Communities of the Xingu River Basin, Pard, Brazil, http://
www.oas.org/en/iachr/indigenous/ protection/ precautionary.asp
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of human rights. This will, of course, be essential to its coordination with
and support for the Working Group in charge of analyzing the periodic
reports called for by Article 19 of the Protocol of San Salvador.*

This area of work will, in turn, allow for deeper consideration of
and capacity for response by the Commission regarding the realities
and rights of certain sectors that have thus far not received special
consideration by the bodies of the system, such as, for example, peasant
communities.®® Paying special attention to these particular realities
can open a space for the Commission to successfully establish new
alliances with social actors and movements that are indispensable for
expanding its sources of support and legitimacy. The need to broaden
its contacts regarding this issue goes beyond social actors. It is also
essential to diversify relations with agencies responsible for designing
and implementing social policies within each State.

It is probable that the analysis of development and human rights
will lead to the consideration of very timely themes that still warrant
intense scrutiny as regards the enjoyment and exercise of these rights,
such as the role of companies in the violation of economic, social, and
cultural rights and States’ extraterritorial obligations regarding this
matter.

49 The Working Group to Examine the National Reports Envisioned in the Protocol
of San Salvador was created in June 2010. It is responsible for analyzing the periodic
reports that must be presented by the States Parties regarding progressive measures
that have been adopted to ensure due respect for the rights guaranteed by the Protocol
in accordance with Article 19 and the “Guidelines for Preparation of Reports” approved
by the OAS General Assembly. In accordance with the decision of the Assembly in
Resolution AG/RES. 2262 (XXXVII-O/07), the Working Group is made up of an
independent expert, a member of the Commission designated to that effect, and three
governmental experts with equitable geographical distribution. The Working Group
created the document “Progress Indicators for Measuring Rights under the Protocol
of San Salvador” (OEA /Ser.L/XXV.2.1, December 2011), based on the standards and
guidelines presented by the Commission, which was submitted in two groupings
of rights to the States and civil society for consultation. The process concluded in
December 2013, when the Permanent Council approved the resolution relative to the
second grouping of rights. http://www.oas.org/en/media_center/press_release.
asp?sCodigo=E-489/13

50 In its October 2013 session, the Commission held a hearing on the economic,
social and cultural rights of peasants in Latin America. The hearing was granted at
the request of the organization Coordinadora Latinoamericana de Organizaciones del
Campo (CLOC-Via Campesina, Latin American Coordinator of Rural Organizations)
and CELS. See the annex of the final press release of the session, which includes the
Commission’s considerations on the hearing, http:/ /www.oas.org/en/iachr/media_
center / PReleases/2013/083A.asp. A video recording of the hearing is available at:
http:/ /www.oas.org/es/cidh/multimedia/sesiones/149/2martes29b.asp. See also
CELS, “Situation of ESCR of the peasants in Latin American” http://cels.org.ar/
comunicacion/index.php?info=detalleDoc&ids=4&lang=es&ss=46&idc=1701


http://www.oas.org/en/media_center/press_release.asp?sCodigo=E-489/13
http://www.oas.org/en/media_center/press_release.asp?sCodigo=E-489/13
http://www.oas.org/es/cidh/multimedia/sesiones/149/2martes29b.asp
http://cels.org.ar/comunicacion/index.php?info=detalleDoc&ids=4&lang=es&ss=46&idc=1701
http://cels.org.ar/comunicacion/index.php?info=detalleDoc&ids=4&lang=es&ss=46&idc=1701

In parallel, the work of the Unit could be vital to settling a historic
debt the Inter-American system has with regard to international
protection of economic, social, and cultural rights. Despite the gallons
of ink spilled in academic legal analysis of the scope of Article 26 of the
American Convention® and its Additional Protocol regarding economic,
social, and cultural rights, the case law of the system’s bodies has not
managed to settle its interpretative debates. In fact, the Inter-American
Court still seems to be far from the possibility of weighing autonomous
violations of this Article or of specific provisions of the Protocol of San
Salvador.

The lessons on the justiciability of economic, social, and cultural
rights learned in different national judicial platforms in the hemisphere,
as well as the steps that have been taken in the universal system which
after decades of discussion has finally included a valid mechanism
for individual petitions regarding social rights, show that the Inter-
American system is due for a profound consideration of this matter.
The establishment of the Unit/Rapporteurship on economic, social and
cultural rights creates the necessary conditions for this to take place.

The Inter-American Commission has relatively recent thematic
reports® that show its interest in this topic and could constitute a basis
for deepening the analysis of States” obligations regarding social rights,
the notion of progressive development and non-regression, and the
relevance and effectiveness of the Inter-American system’s current tools
to address and respond to economic, social, and cultural rights violations.
In this framework, it will be important to observe how the Commission
incorporates and processes the assessments and challenges that came to
light during the Regional Consultations of the Unit on Economic, Social
and Cultural Rights carried out in 2013 in Buenos Aires and in 2014 in
Bogota.”

51 The sole provision that refers to economic, social, and cultural rights in the
Convention is found in Chapter III, Article 26.

52 Of note among these are the reports entitled, “Access to Justice as a Guarantee
of Economic, Social, and Cultural Rights”, www.cidh.oas.org/countryrep/
AccesoDESC07eng/ Accesodesci-ii.eng.htm, and “Guidelines for Preparation of
Progress Indicators in the Area of Economic, Social and Cultural Rights”, http:/ / www.
cidh.org/ countryrep /IndicadoresDESC08eng / Indicadoresindice.eng.htm

53 The first consultation was made on May 9, 2013. CELS and Dejusticia worked
together with the Inter-American Commission to draft the agenda and identify
relevant actors on the subject. During the session, discussions were held regarding
the challenges faced by the region, the substantive topics on which the Unit should
focus its work, the relationship with civil society and social movements, current work
methodologies, and the approach to substantive matters regarding economic, social,
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Working more in-depth on this topic will not only be a challenge
for the Inter-American Commission, but also for the system’s actors in
general. The civil society organizations and social movements that present
their cases to the Inter-American system also have a key role to play in
designing strategies that can give rise to profound debates with States
regarding the scope of enjoyment and exercise of economic, social, and
cultural rights in the region. In turn, the States that have worked so hard
for the regional mechanism’s bodies to give special consideration to social
rights will need to rise to the occasion and show whether in their criticism
of the Commission’s agenda there was the real intention of bolstering
observance of economic, social, and cultural rights in the region.

A strategy for diversifying relations

Another legitimate question at the center of the recent debates that
merits the Commission’s attention is: who are the social actors that
manage to reach and maintain a constant dialogue with the mechanism?
Raising this issue is important for allowing the Commission to establish

and cultural rights. The consultation revealed the need for the Unit to take on themes
such as the relationship between development projects and human rights, the protection
of defenders of economic, social, and cultural rights, States” extraterritorial obligations
regarding transnational companies’ actions in other countries, access to land, and the
need for regional work to be done via networks that would allow for responses to the
complexity of economic, social, and cultural rights violations. Strategic challenges
that the new Unit will have to address included were underscored, such as: the need
to broaden the group of actors with which it establishes alliances and dialogues, in
particular social movements; the need to include the agencies responsible for social
policies in dialogues with States; the relationship with the Working Group overseeing
the reporting mechanism set forth in the Protocol of San Salvador; and synergies
between the Unit and the other IACHR thematic rapporteurs, among others.

In follow-up to this activity in 2014, the Unit decided to organize a Second Regional
Consultation in order to help deepen its strategic agenda decisions. Again, the
Commission chose to entrust the event’s co-organization to CELS and Dejusticia.
Thus, on 25 April, 2014, the Second Regional Consultation organized by the Economic,
Social and Cultural Rights Unit of the Inter-American Commission was held, this
time under the direction of Commissioner Paulo Vannuchi, at the Universidad de
los Andes in Bogota. The meeting included the participation of representatives from
social movements, unions, Afro-descendent groups, indigenous groups, peasant
communities, human rights groups, and academics. The consultation’s most substantive
themes were related to public policy and economic, social, and cultural rights, as well
as the relationship between development and social inclusion from a human rights
perspective. This forum was important for updating the issues considered top priorities
in the Unit’s work and for moving forward to define the profile of the future Office of
the Special Rapporteur for Economic, Social and Cultural Rights. In August 2014, with
the support of Fundar, the Commission held a third consultation, this time aimed at
social organizations in Mexico.



alliances that lead to assessments that are closer to the main impacts
on different groups and, thereby, to better methods for addressing and
monitoring them and guaranteeing their non-repetition.

The changes that have taken place in recent years in Latin America
have not only involved transformations such as the transition from
authoritarian to democratic governments with differing nuances, but
also the consolidation and greater prominence of social movements
that have led demands for obtaining and strengthening widely varied
fundamental rights. The renewed legitimization of the Commission can
only come from strengthening new alliances with these other actors that
have had unequal standing among the contacts and actors in the Inter-
American system.

Of course, achieving greater prominence and involvement of these
actors with regard to the Commission requires those sectors of civil
society that have traditionally had fluid channels of dialogue with the
IACHR to give up some of their space and even help the Inter-American
Commission conceive and adopt an active strategy to diversify and
strengthen relations beyond its known territory. At the same time,
consolidating these relationships might call for an adjustment in the
work methodologies of the Commission and its Executive Secretariat.
The current leadership’s characteristics in this area make it possible to
believe that this is a good time to move down this path.

By way of conclusion

Latin America is going through a period of consolidation of its democracies
and of increasing attention to the socio-economic problems of its popular
majorities. Nonetheless, there is still much to be done so that States today
can overcome structural situations of exclusion and inequality.

At this stage, the role of regional protection bodies is no longer the
same, but this does not mean that their work on human rights problems
should wane; on the contrary, it should be diversified. Paying greater
attention to the substantive aspect of the principle of subsidiarity must
underscore the positive obligations of States and produce a working
strategy in which great effort is invested in developing political-
institutional guarantees to safeguard fundamental rights.

It is paramount that the Commission propose a proactive agenda
in this sense in order to strengthen its mission. This will be essential
in view of the enormous value that the Commission’s past and present
work has had in protecting and guaranteeing the rights of the peoples
of this hemisphere.
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Summary

In recent years, the number of petitions submitted to the inter-American
human rights system has increased significantly. The protective bodies
of the system have not been able to handle this increase in demand, as
their ability to accept petitions received has not grown proportionally.
Consequently, the current caseload in the system of individual petitions
and cases is so heavy that petitioners have to wait more than ten years
before receiving a decision from the Inter-American Commission on
Human Rights. This chapter addresses this issue, first presenting the
current state of the petition and case system. This chapter describes
the flow of petitions and cases received between 2002 and 2013, from
the time they enter the system until they receive a decision from the
Commission or the Court. Additionally, this chapter covers the average
wait time between each procedural step for each petition, for the petitions
received each year, and for each petition received between 2002 and
2013. Second, this chapter evaluates the past strategies implemented to
counteract this procedural delay, focusing primarily on the evaluation of
the goals and projections contained in the Inter-American Commission
on Human Rights 2011-2015 Strategic Plan. Based on these results, this
chapter offers a series of conclusions and recommendations for possible
methods for correcting this procedural backlog.

N
(=]
]

The Elephant in the Room: The Procedural Delay in the Individual Petitions System of the IAHRS



2

=
(=}

Nelson Camilo Sdnchez, Laura Lyons Cerén

Introduction

Historically, the inter-American human rights system has been
considered the “last recourse for justice” for the victims of human
rights violations in the Americas (Abramovich 2008: 9). There have
been numerous mechanisms through which human rights bodies have
accomplished this justice work; they have evolved greatly over time
in procedural terms, such as their enforcement strategy. As part of this
evolution, the individual case and petitions system has become a focal
point of the activities of the Inter-American Commission on Human
Rights (IACHR, the Commission) and the Inter-American Court of
Human Rights (I/A Court HR, Inter-American Court).! Today, the
individual petition system is one of the primary pillars of the work of
the JACHR (CIDH 2013a: 1).

Furthermore, the processing of the cases in the inter-American
system has had a profound impact on establishing the national
democracies of today. The cases and disputes have not only served as
mechanisms for providing the victims of the cases resolution, but they
have also been key for setting regulatory standards on state behavior
in diverse matters. Thanks to these varied developments, some experts
are talking about a common inter-American legal system based on
the standards of the Commission and the Court, that has not only
contributed to strengthening the concept of international human rights,
but also that has its own regional characteristics, which in some cases
are more advanced than universal rights.

At the same time, the evolution and success of the petition and
case system has given rise to increased demand that seems to have
overloaded the institutional capacity to respond. Year after year, the
number of complaints grows at an exponential rate, while the bodies of
the inter-American system either maintain the same capacity or, worse,
they shrink in their capacities. There is currently a contradictory process
that creates enormous tension: there are greater demands for justice on
the system and fewer resources to meet this demand. Not surprisingly,
this has given rise to severe procedural delays in the system’s capacity
to respond to the petitions it receives.

1  For the IACHR, the individual petitions system encompasses all of the procedures
created for the inter-American instruments to defend human rights: petitions and
cases, protective measures, requests for information about Article 41 of the American
Convention, and procedures from Article XIV of the Inter-American Convention on
Forced Disappearance of Persons. The petitions procedure is related to petitions and cases,
which is divided in four stages: initial review, admissibility, merits, and monitoring of
compliance (CIDH 2011: 5). In this chapter we will use the term “individual petitions
system” based on this restricted meaning.



A general overview of the petition system
How does the petition and case system
function?

The IACHR has divided the procedure for addressing the individual
petitions system into four stages: initial review, admissibility, merits,
and monitoring of compliance with recommendations.

Initial review: through the initial review, the IACHR determines
if the petition meets all of the elements required by Article 28 of the
Commission’s Rules of Procedure. That is to say, if there are elements that
could characterize a potential human rights violation, if domestic remedies
have been exhausted, and if all of the expected formal requirements
of the Rules of Procedure have been fulfilled. This stage, which begins
with the Commission receiving the petitions, is carried out before the
Registry Group, a section of the Committee’s Executive Secretary created
in 2007.2 Supervisors from the Executive Secretary and the Commission
also participate in the process through memorandums of consultation,
oversight, and general evaluation of the petitions received. It is important
to note that while the Registry Group is charged with carrying out the
review, a working group on admissibility (the GRAP, by its acronym in
Spanish) composed of senior counsel headed by the Assistant Executive
Secretariat, decides whether or not to accept the petition for processing.
Essentially, the Registry Group proposes a decision, but does not adopt it.
The petition is only accepted after the GRAP approves it.

Admissibility: after a petition has been accepted for processing, the
pertinent parts of the petition are sent to the State so that it may respond
to the petition within three months. After the State responds, the parties
may submit additional observations in writing or during a hearing.
After this, the Commission makes a decision on the admissibility of
the petition and prepares the corresponding report. The admissibility
stage is conducted with the participation of officials from the Regional
Sections,® supporting officials of the Rapporteurship, and supervisors
from the Executive Secretariat.

2 According to IACHR information, the Registry Group is comprised of: 1 official
PO1; 1 consultant; 1 fellow; 2 administrative assistants GO5; and 20 interns.

3 The regional sections are: (1) Andean Region I: Colombia, Ecuador, and Venezuela;
(2) Andean Region II: Peru and Bolivia; (3) Southern Cone Region: Argentina, Chile,
Paraguay, and Uruguay; (4) Mesoamerica: Mexico, Guatemala, Honduras, El Salvador,
Nicaragua, Costa Rica, Panama, Dominican Republic, and Cuba; (5) English, French,
and Portuguese Speaking Region: Canada, United States, Brazil, Antigua and Barbuda,
Barbados, Bahamas, Belize, Dominica, Grenada, Guyana, Haiti, Jamaica, Saint Kitts and
Nevis, Saint Lucia, Saint Vincent and the Grenadines, Suriname, and Trinidad and Tobago.
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From the opening of the case, a Commissioner of the corresponding
rapporteurship oversees the matters of the case, with the support of the
five regional sections of the Executive Secretariat. The regional sections
are responsible for petitions in the admissibility phase, evaluation of
the merits, compliance with recommendations, and the general human
rights situation in their respective geographic areas.

According to the IACHR, the consideration and deliberation of the
reports on admissibility require a substantial amount of work from the
commissioners, either in person or by email. To this end, the Commission
can create a working group on admissibility, composed of three or more
commissioners, in order to review admissibility between sessions and
formulate recommendations for the entire Commission.

Merits: after its admission, the petition is registered as a case and the
procedural stage of evaluating the merits begins. From that point, the
petitioners have four months to submit their observations on the merits
of the case. After this period ends, the State has four months to submit
its observations. If the Commission deems it necessary, it may hold a
hearing on the merits of the case. After this, the IACHR deliberates and
votes on the merits and issues a report.

Officials from the regional sections (representing the regions, as
indicated in the previous section), support staff of the rapporteurships,
and supervisors from the Executive Secretariat’s Office participate in
preparing the merits reports of the case.

Friendly settlement: the Rules of Procedure establish that the
TACHR may, at any time, allow for the parties to reach a friendly
settlement on the matter. Before starting the merits procedure, the
Commission establishes a deadline for the parties to express whether
they have an interest in initiating the friendly settlement procedure.
The IACHR carries out this procedure through the Friendly Settlement
Group,” which is charged with ensuring compliance and facilitating
and supporting the commissioners regarding the petitions and cases in
which the parties involved have decided to adopt this type of procedure.

Monitoring of compliance with recommendations: this stage
begins with sending the merits report or issuing a friendly settlement
report to the parties. The objective of this process is to inform the

4 These sections have, according to information from the IACHR, 13 officials: 1
official ranked P3; 5 P2 officials; 2 full-time P1 officials; 1 P5 official; 2 P4 officials; and
2 part-time P3 officials. The information available does not state how many and what
type of staff are assigned to each section.

5  This group is made up of: 1 part-time P04 human rights specialist and 2 P01 human
rights specialists.



political bodies about the level of compliance with the Commission’s
recommendations. Legal staff and supervisors from the Executive
Secretariat’s Office participate in this stage, which also demands
substantial dedication from the commissioners in various meetings and
in ensuring compliance.

Disputes before the Inter-American Court of Human Rights:
despite the fact that the amendment to the Court’s Rules of Procedure
in 2009 modified the role of the IACHR in contentious procedures, the
Commission continues carrying out activities in the area. Commissioners
and the Executive Secretary participate through their function as
delegates to the court, as well as officials of the Court Group® and
supervisors from the Executive Secretariat.

The reality of the petition and case system:
a known and diagnosed problem

The collapse of the petition and case system is a topic that has been
identified and addressed by users of the system, as well by academic
studies. General problems and challenges of the system are intermixed
in its diagnosis and causes, including the lack of resources (Goldman
2009; Filippini 2008; Cavallaro and Brewer 2008), lack of transparency
within the bodies related to publishing contrastable information (Centro
de Derechos Humanos U. de Chile 2012), problems regarding victims'’
access to the system (Sdnchez 2009; Cejil 2008), technological limitations
(Human Rights Clinic 2011), problems of administrative inefficiency
(Human Rights Clinic 2011; Dulitzky 2010), and problems with the
enforcement of decisions (Krsticevic 2007; Cejil 2008; Rodriguez y
Kauffman 2014).”

The majority of references to the topic of the procedural delay have
been, nevertheless, partial accounts concerning the facts published in
the annual reports of the IACHR. In the great majority of cases, deficient
information has been an insurmountable obstacle for establishing
consolidated series of data and showing trends, demonstrating the real
problem, or indicating where procedural bottlenecking exists.

The study that tackled the issue in the most detailed fashion (and

6  The Court Group is made up of: 1 P03 group coordinator; 2 P02 human rights
specialists; and 1 G05 administrative assistant.

7 These problems were the subject of ample discussion during the so-called “Process
for Strengthening the IACHR” and are the subject of specific chapters of this publication.
For that reason, they are not detailed in this section. Later, we will address these issues
in relation to the case and petition system.
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the one in which the most information has been obtained from the
IACHR) was published in 2011 by the University of Texas Human
Rights Clinic. This investigation conducted an exhaustive statistical
analysis that measured the backlog and procedural delay over the
course of approximately a decade. In addition, the research took into
account the IACHR’s human and technological resources, its regulatory
frameworks, and the changes to its Rules of Procedure and its practices
and internal institutional organization. Finally, the study compared the
IACHR’s procedures with other international and local experiences
with the goal of identifying possible parallels to identify best practices.

The report places emphasis on three issues. First, the Commission’s
lack of financing and its impact on the case system. Second, the division
into stages of the procedures and the structural organization of the
IACHR’s Executive Secretariat. Finally, the Commission’s internal
processes in its handling of petitions and cases.

The investigation underscored various substantial organizational
advances, such as increased efficiency and the streamlining of processes.
Despite this progress, the investigation’s evaluation was less than
optimistic. First, an annual growth in the number of petitions received is
not being met with a growth in IACHR capacity to process such petitions,
which results in a mounting procedural backlog. At the cutoff date of the
study (August 2011) there were 5,213 petitions awaiting an initial review,
1,137 petitions awaiting a decision on admissibility, and 515 awaiting a
decision on the merits of the case (Human Rights Clinic 2011:27). Based
on the number of petitions received and the IACHR’s capacity to process
them in 2011, the report concluded, among other things, that “the total
percentage of fully decided cases and petitions or those eliminated from
the Commission’s docket [in 2011] is less than it was in 1996” (p. 30).
Consequently, in 2011 the Commission was deciding approximately 20%
fewer cases and petitions than what it had done 15 years prior.

The direct consequence of this backlog is procedural delay. The
study found that, for that period of time, it took “on average over four
years for a petition to receive a decision on admissibility and almost two
and half more years for a merits decision, leaving petitioners with an
average wait time of six and half years for a merits decision” (Human
Rights Clinic 2011: 31). By conducting a review of the petitions received
and processed between 1996 and 2010, the report concluded that the
average procedural delay for each type of decision (admissibility and
merits) had progressively increased during the last fifteen years (p. 33).
In fact, the report mentioned information received from the IACHR
that projected a procedural delay even longer than what was calculated



by the study. In accordance with this information, in 2011 the average
processing time for cases that had reached the admissibility stage and
that awaited a decision (which includes the time of the initial review
and admissibility) was 70 months. The average length for cases that
had reached evaluation of the merits (which includes the time of the
initial review, admissibility, and evaluation of the merits) and awaited a
decision was 86 months.

Based on these facts and an analysis of the processes and objectives
of the IACHR, the report came up with a series of multisectoral
recommendations that included aspects related to: (1) increasing
financial resources; (2) internal changes regarding management of
results: integration of the registry group with the rest of the Commission,
technology, and modifications to the petition intake system; (3) changes
to the Rules of Procedure, to include combined decisions on admissibility
and merits; consistent application of the Rules to speed up the process;
adoption of decisions of admissibility and preliminary revision of merits
reports by a working group; use of per curiam decisions and abbreviated
report formats; (4) treatment of other structural issues related to the
receipt of information and documents, friendly settlements, transparency
and criteria for decisions, and follow-up measures.

That same year, the IACHR made substantial advances in the
management of its processes by agreeing upon and publishing, for the
first time in its history, a Strategic Plan. The Commission divided its
plan into three parts. The first part consisted of developing strategic
objectives for the 2011-2015 period. In this section, the Commission
established three pillars of work, with the “petitions system” being
the first of these pillars.® These objectives are carried out through eight
programs, which are outlined in the second part of the Strategic Plan.

Specifically, as regards the individual petitions system, the IACHR
identified a two-fold general purpose for the period of 2011-2015. On
one hand, the JACHR proposed “to ensure maximum consistency
in the carrying out and management of processes” and, on the other
hand, “to ensure consistency in the draft reports and statements under
consideration by the IACHR.” The concrete goals were divided by the
procedural stage (initial review, admissibility, merits, and monitoring of
compliance with recommendations).

Regarding the “initial review,” the IACHR outlined four goals: (1)
to conduct, by 2015, an initial review of each petition received within

8  The others two parts were: monitoring of the human rights situation in countries
and thematic areas.
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in a maximum period of 15 days; (2) to conduct the initial review of
prioritized petitions (the petitions to which per saltum handling is
applied) within in a maximum period of 30 days, i.e., the petition is
reviewed and receives a decision on whether it will be referred to the
next stage; (3) to process correspondence received within a period of five
business days of receipt thereof; (4) by 2015, to ensure that all petitions
receive an answer regarding their processing within three months
following their receipt. The Commission estimated that, to accomplish
this goal, it would be necessary to complete the initial review of 9,750
petitions in the 2011-2015 period, which translates to approximately
16,250 legal reviews. In addition, to ensure that by December 31, 2013
there were no petitions pending review that had been submitted prior to
December 31, 2010, the IACHR needed to conduct 10,000 legal reviews
between January 1, 2011 and December 31, 2013 (CIDH 2011:6). The
annual goals in respect to this task were as follows:

2011 2012 2013 2014 2015
Reviews 2,933 5,867 5,867 5,867 4,025

In regards to the admissibility stage, the plan laid out two prioritized
activities: (1) to develop methodological reforms that enable enhanced
productivity in terms of reports and increase this productivity in 2011
and 2012 and (2) to intensely develop the program to eliminate delays
during the 2013-2015 period, for which the sections need to quadruple
their production capacity. Based on these strategies, the annual
production goals for admissibility reports were as follows:

2011 2012 2013 2014 2015
Admissibility 220 220 440 880 704
reports
The estimates for the merits stage were based on the projected
increase in admissibility reports. Based on the assumption that a single
lawyer can produce up to 12 merits reports each year, the annual goals
for this stage were as follows:

2011 2012 2013 2014 2015
Merits reports 55 165 330 330 330

Finally, the IACHR established goals for promoting friendly
settlement reports based on its newly created “Friendly Settlements
Group,” and also projected out the preparation of archived case reports.
These goals were as follows:



2011 2012 2013 2014 2015

Friendly 22 55 176 176 176
settlements or
archived cases

These goals were complemented by projections and goals relating
to other matters, such as the holding of hearings and work meetings,
compliance with recommendations, litigation of cases before the Court,
processing precautionary measures, and other projects.

The current state of the petition system

In order to evaluate the current state of the petition and case system,
we have created a database using the Annual Reports published by
the JACHR between 2002 and 2013, as well as the Inter-American
Court reports for the 2006-2013 period. With this database, we hope to
consolidate information regarding two aspects of the system: (1) the
flow of cases and petitions and (2) the length of the process.

Regarding the flow of cases, the data compiled was organized in the
database according to year and type of decision. Using this information,
we calculated the percentage of petitions or cases that received a
decision. This calculation was based on the total number of petitions
received during this period, and from this number the other percentage
rates were calculated. Additionally, based on the description of the
procedure carried out in these protection bodies, which can be found in
their respective rules of procedure, we created the corresponding figures
to demonstrate the flow of individual petitions and cases in recent years.

Then, to measure the average wait time for each of the decisions
made throughout the process, we established the date of each public
decision on admissibility, inadmissibility, merits, friendly settlements,
archived cases, and cases sent to the Court between 2002 and 2013.° We
then complemented this database by documenting the decision date
on merits, reparations, and costs issued by the Court with respect to
petitions received by the Commission between 2002 and 2013.

The data collected was used to calculate the time that transpired
between each procedural stage for each individual petition, the average
time between each of these stages each year and over the entire period
of our investigation (2002-2013). Similarly, the information collected

9  Interms of the date the cases were sent to the Court, it was only possible to include
information regarding cases that had been subject to a Court judgment, because this
information is only known by means of a judgment on the merits.
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allowed us to calculate the average length of the entire process, both for
each of the years studied and for the entirety of the years covered by the
research.

Flow of petitions and cases

This section describes the flow of petitions and cases in the inter-American
system from the moment that they are submitted to the IACHR until they
receive a decision, whether that is received from the Commission in the
form of a merits report or approval of a friendly settlement, or from the
Court with the issuance of a judgment on the merits.

To reproduce the flow of petitions and cases, we drew information
equally from the Annual Reports of the Commission from 2002 to 2013
and the Annual Reports of the Court from 2006 to 2013. The Annual
Reports of the Commission contain information on the number of
decisions on admissibility, inadmissibility, merits, friendly settlement,
and cases archived each year by the Commission between 2002 and 2013.
The Annual Reports of the Court contain information on the number of
cases submitted to it by the Commission as well as the number of cases
decided by the Court each year.

In the processing of individual cases and petitions, there are
different filters in the various stages of the process through which the
petitions pass; the number of petitions that make it through these filters
is significantly less than the number of petitions that make it to the
previous procedural stage.

FIGURE 1

Petitions accepted
10%

Petitions subject to a
s« << | decision on whether [
to process 59%

:...| Petitions rejected

Petitions received oo
48%

17,466 100%

Petitions pending an
° | initial review (41%)

The information compiled through our research shows that
between 2002 and 2013 the IACHR received a total of 17,466 petitions.
This number represents 100% of the petitions!® taken into account when

10 This figure excludes the 3,783 complaints received in 2002, which refer to the
banking situation in Argentina, referred to as “Corralito,” and the complaints received
in 2009 in relation to the coup d’état in Honduras.



looking at the flow of cases, and is the figure used to calculate the
percentage represented by each of the other numbers.

According to Figure 1, in the processing of the individual cases and
petitions before the inter-American system, the first filter is enacted by
the Executive Secretariat. This filter consists of an initial decision whether
to process each petition after an initial review of each one. During this
process, the IACHR evaluates whether the petitions meet the prerequisites
established in the Rules of Procedure, specifically Article 28.

As deduced from Figure 1, of the 17,466 petitions! received by the
Commission, 8,450 were rejected, i.e. the Commission did not process
48% of the petitions received. Of the remaining petitions, only 1,818 (10%
of the total number of petitions received) were accepted—a figure that
does not even represent one-fifth of the number of decisions to process
made in this period (10,294). At this point, it bears noting that only 59%
of the total petitions received have been subject to an initial decision to
process, which means that annually about 600 petitions are sent to the
wait list, taking into account that the Commission receives on average
1,455 petitions and makes on average 858 decisions to process each year.

In its Annual Report from 2013, the IACHR reported that at the
end of that year 8,548 petitions awaited initial review. However, due
to the lack of public information, it is not possible to determine the
year in which the Commission received these petitions. As such, the
related percentage contained in Figure 1 (41%) corresponds to the figure
obtained by subtracting the number decisions to process made between
2002 and 2013 from the total number of petitions received during this
period.

Finally, it is necessary to note that the JACHR Annual Reports
published between 2002 and 2010 do not contain information about the
number of rejected petitions™ for these years, and, as a result, it was

11 The Commission’s annual reports do not specify, when determining the number
of admissibility and merits reports published, the handling of backlogged petitions; for
this reason, it is not possible to determine whether the Commission accounts for the
backlogged petitions in two different groups, which would affect the figure referring to
petitions received.

12 Keeping in mind that, according to the Rules of Procedure of the Commission,
in cases in which the TACHR decides not to accept the petitions, after the lapse
of a reasonable amount of time, the Commission can decide to archive the cases. It
is, therefore, possible to confirm that the figure relating to the petitions that are not
accepted by the Commission (8,450) refers to the cases about which the Commission
has not made a decision whether or not to archive. For this reason, it is not possible to
determine what percentage of each of these petitions may continue to be processed by
the Commission, should the necessary errors in the case be corrected.
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necessary to obtain this data by subtracting the number of petitions
accepted from the number of decisions to process made.

FIGURE 2
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Figure 2 describes what happens to petitions after being accepted,
submitted to the State, and following consideration of the position of
the parties. Petitions accepted by the Executive Secretariat are subject
to a decision on their admissibility. This decision by the Commission
constitutes the second filter through which petitions must pass to obtain
a resolution.

According to the data on the flow of petitions, the IACHR made 733
decisions of admissibility between 2002 and 2013. This figure represents
a scarce 4.2% of petitions received and 40% of the 1,818 petitions
accepted. Due to the lack of public information, it is not possible to
determine if the difference between the number of petitions accepted
(1,818) and the decisions on admissibility (733), which represent 60%
of petitions accepted, corresponds to the number of petitions awaiting
a decision on admissibility. Nevertheless, it is important to emphasize
that the Commission, in its 2013 Annual Report, confirmed that, at the
end of that year, 1,753 petitions were being processed, but refrained from
specifying the number of petitions pending a decision on admissibility
and those that were awaiting a decision on the merits. Without being
able to establish the date on which these petitions in processing were
received, it is possible that within this group of petitions some had been
received prior to 2002, the year in which our research begins.



Of the 1,818 petitions accepted after initial review, 136 were not
admitted by the Commission, or 0.78% of the total number of petitions
received. Of the remaining petitions, 597 were admitted, which accounts
for 3.42% of the total number of petitions received and 32.84% of petitions
accepted after initial review; these admitted petitions continued in
processing before the Commission.

After being admitted, the Commission then makes a decision
on the merits of the petition. The approval or publication of a merits
report, together with friendly settlement agreements, is one way of
deciding cases processed by the IACHR, which declare the existence or
not of a violation of the rights contained in the American Convention
on Human Rights (ACHR) and result in recommendations to the States
in question.

According to this data, of the 597 cases admitted by the Commission,
312 were subject to a merits report. This figure accounts for 52% of the
cases that have been admitted and 1.79% of petitions received. As in
the case of decisions on admissibility, it is not possible to know if the
difference between the number of admitted petitions and merits reports
is due to a backlog in this stage, given that we were only able to find
the abovementioned figure that represents the total number of petitions
and cases (without specifying the number of petitions being processed
in each stage) that were being studied for admissibility and merits at the
end of 2013.

It should be noted that the Commission, at any stage of the process,
can decide to archive the petition or case. This decision can be made if
there is insufficient information to make a decision about the petition,
if the petitioner decides to withdraw his petition, or if unjustifiable
inactivity by the petitioner occurs that serves as a strong indicator of
his disinterest in processing the petition. Although the IACHR can
archive a petition if it does not receive some sort of answer from the
petitioners upon request following the initial review, the majority of
these decisions to archive have been made by the Commission between
the decision to process and the evaluation of admissibility of those cases.
These decisions are another way in which cases are dismissed from
proceedings before the inter-American human rights system, and in this
manner, of the 17,466 petitions received, the Commission archived 343
(1.96%) petitions.

However, in accordance with Article 40(1) of its Rules of Procedure,
the Commission shall be available to the parties at any time during the
review of petitions for the purpose of reaching a friendly settlement
in the case. The majority of these agreements are presented after the
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Commission has admitted the petitions. Of the 17,466 petitions received,
only 80 (0.46%) have been subject to a friendly settlement report.’

FIGURE 3
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Figure 3 describes the path of petitions after the approval or
publication of the merits reports.

At this point, it bears underscoring the difference between
approved merits reports (unpublished), and the published merits
reports. The merits reports that are not published by the Commission
refer to those cases that are later sent to the Inter-American Court of
Human Rights, and the published merits reports refer to both the cases
of countries that have not recognized the jurisdiction of the Court and
the petitions in which the Commission did not find a human rights
violation.

The Commission has published 73 merits reports, a figure that
accounts for 23% of the total number of merits reports and 0.42% of
the total number of petitions. Similarly, 239 merits reports have been
approved, which accounts for 76.6% of the total number of merits
reports and 1.36% of the reports received by the Commission.

A little more than half the cases that are subject to a decision on
the merits approved by the Commission (239) are sent to the Court,
i.e. 154 cases were sent, which accounts for 0.88% of the total number
of petitions received and 64% of the cases that have a merits report
approved. With this, we can confirm that 36% of the remaining cases (85
cases) await a decision.

Finally, only 145 petitions have reached the point of becoming
contentious cases settled before the Court, which, despite accounting for
94% of the cases sent to it, represents a mere 0.83% of the total number of
petitions received by the Commission.

13 It its annual reports, the Commission does not specify if the friendly settlement
reports issued approve the agreements reached between the petitioners and the States,
or if they evaluate compliance with these agreements.



In conclusion, despite the different possibilities for granting a
decision on individual cases and petitions throughout the proceedings
in the inter-American system, only 2.24% of petitions (392) managed
to obtain a decision based on their merits. Of these petitions, 312 were
resolved by means of merits reports and the other 80 were resolved
through friendly settlements.!

Although many of these petitions are not resolved by the human
rights protection bodies for reasons unrelated to the shortcomings of
these bodies, in many other cases the disparity presented between the
number of petitions received by the Commission and the number of
petitions or cases resolved, is in fact caused by the high level of procedural
backlog currently faced by the IACHR and the Court. Consequently,
human rights protection bodies cannot keep up with petition demand,
and for that reason many petitions are stalled awaiting a decision in one
stage or another of the process.

14 The decisions to archive a case were not included as part of this percentage of
petitions settled by the Commission, keeping in mind that these types of decisions do
not entail any sort of reparation for the petitioner, nor do they touch upon the merits of
the case.
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Processing time for individual cases and
petitions before the inter-American system

This study is based on information about the processing of individual
petitions received by the IACHR between 2002 and 2013. Using the
previously explained methodology, this section seeks to measure how
long it takes to process petitions and cases. This section of our report can
be compared with the University of Texas Human Rights Clinic report
and the information provided by the IACHR in their Strategic Plan.

Before presenting the results obtained, it is necessary to clarify some
points regarding the methodology. First, the information compiled and
contained in the database does not allow for exact measurement of the
procedural delay that currently exists in the inter-American system,
especially in the Commission, bearing in mind that not all decisions
made by these bodies are public, and that the information corresponding
to the petitions that are currently on the Commission’s wait list was not
included in the database, since this information is not public.

Similarly, it was also not possible to include in the database the
total number of approved and unpublished merits reports, since the
Commission does not release this information, and the date of their
approval is only disclosed in merits reports corresponding to cases that
have been subject to a judgment by the Inter-American Court, which
is why we only include in the database information corresponding to
cases decided by the Court.

The database does not include cases that have a friendly settlement
agreement that has not been certified by the Commission. This is due to
the fact that only after their approval are the agreements released, since
friendly settlement proceedings are not public.

In some rulings, the date of approval and publication of an
admissibility report is not specified and in other cases the date is
incomplete, lacking the day or even the month the report was approved.
In these cases, June 15 was used as a default date in the manual count
and then to obtain the average amount of time passed. These cases have
been flagged in our database.

In some cases, the IACHR reports referred to the receipt of various
petitions within a certain time range without specifying the number of
petitions received or the exact date on which they each were received.
In these cases, we opted to use as the date of receipt of these petitions
the date corresponding to the average between the two dates that make
up the time range given by the Commission, or the date in which the
Commission confirmed having received the petitions.
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In cases where an addition or supplement was filed in conjunction
with a petition at a later date, we opted to use the average date between
the two dates.

Finally, the petitions that were backlogged in the admissibility
report or in the merits report were considered to be different petitions at
the time of the manual count. Keeping these points in mind, we present
the data that we obtained, dividing its analysis by procedural stage.

Admissibility
GRAPH 1
Decisions on admissibility
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2003 I
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2005 I
2006 I 1
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2008 68
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2010

2011

2012

2013
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The average number of months between the receipt of petitions and
the report on decisions of admissibility made between 2002 and 2013 was
66 months. This has increased significantly since 2002, when the average
wait time for a decision on admissibility was four and a half years fewer
than in 2013. That is to say that from 2002 to 2013 the average wait time
to obtain a decision on admissibility increased by 116%.

As one can observe, there was a significant increase in the wait time
for a decision on admissibility after the reform to the Commission’s



Rules of Procedure in 2009. While in 2009 the wait time was 69 months,
in 2010 the IACHR took on average 90 months to make a decision on
admissibility, meaning an average of 21 months longer to admit cases.
Similarly, after the 2009 Rules of Procedure entered into force, the
Commission took on average 42 months more to admit petitions in
comparison to the average time taken during previous years; between
2002 and 2009 the average wait time was 51 months, while between 2010
and 2013 this time was 93 months.

Inadmissibility

GRAPH 2
Decisions on inadmissibility

2002 [ <0
2003 | 5:
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The information in the database shows that the IACHR takes on
average a little over a year to determine the inadmissibility of petitions,
as compared to determining their admissibility.

The wait time to obtain a decision on inadmissibility, as in in the
case of admitted petitions, has increased significantly since 2002, when
petitioners had to wait almost three times less than in 2013 to obtain a
decision of this type from the Commission.
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As deduced from Graph 2, the average wait time for a decision
on inadmissibility was 79 months between 2002 and 2013. The same
phenomenon plagued these decisions as those for admitted petitions.
That is to say, after the reform of the Commission’s Rules of Procedure
in 2009, the wait time to obtain a decision on inadmissibility increased
significantly — while the wait time between 2002 and 2009 was 62 months,
between 2010 and 2013 the Commission took an average of 111 months
to make a decision on inadmissibility, or approximately 48 months more
than during the first time range.

Merits

Between 2002 and 2012, the average time between the receipt
of petitions and the approval of merits reports was 82 months.”®

GRAPH 3
Decisions on the merits

2002 N 44
2003 |— | 70

2004 78

2005 104

2006 I e
2007 | 7o

2008 86
2009 86
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2011 119
2012 97
82

15 Between approval and publication of the merits reports, a substantial amount of
time passes due to the fact that the Commission gives the States a time to comply with
the merits report before its final adoption, and then another period of time to decide
on its publication. In this case, we took note of the date of approval of the preliminary
merits reports. Although, due to the lack of public information, it was not possible to
include all of the merits reports approved by the Commission, only those that had been
published and had been subject to a ruling from the I/ A Court HR were included.



As can be deduced from Graph 3, between 2002 and 2005 there
was gradual increase in the adjudication time for issues on the merits
of cases; this could be due in part to the increased number of petitions
received in these years, taking into account that in 2005 the Commission
received 351 more petitions than it did in 2002.1

Nevertheless, the gradual increase in the length of time for
adjudicating on the merits reached a breaking point in 2006, a year in
which the wait time between the receipt of petitions and the approval of
merits reports decreased significantly. In that year, the Commission took
on average 46 months fewer to approve merits reports with respect to
the average time taken the previous year.

Despite this, the time taken to adjudicate matters of merit has
continued to grow since 2007, with the exception of 2012, when there
was a decrease in the time taken to adjudicate on the merits.

Archiving cases

GRAPH 4
Decisions to archive cases

2009 136

2010 138

2011 161

2012 148

2013 178
153

According to Graph 4, between 2009 and 2013, the average number
of months between the receipt of a petition and the archiving of the case
was 153 months. It is important to note that, even though the IACHR
made decisions to archive cases prior to 2009, they only began to publish
information regarding these decisions in 2009. Therefore, of the 343
decisions to archive cases made by the Commission between 2002 and
2013, according to the information provided in its annual reports, only
198 decisions corresponding to this timeframe were included in our
research.

16 IACHR Annual Reports.
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Friendly settlements

GRAPH 5
Ratification of friendly settlement agreements
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According to Graph 5, between 2002 and 2013, the average time
between the receipt of petitions and the ratification of friendly settlement
agreements by the Commission was 85 months. Although in 2013 the
wait time for ratification of a friendly settlement exceeded the wait
time recorded in 2002 by 66 months, the average time for this type of
processing has increased and decreased indiscriminately over the past
11 years, bearing in mind that reaching a friendly settlement depends
completely on the willingness of the parties involved.

It should be noted that, on average, it takes less than a year
between the signing of a friendly settlement and its ratification by the
Commission, which allows us to conclude that the delay that occurs in
the ratification of these agreements is largely due to the delay generated
by the processes through which the parties involved reach these
agreements.



Resolution of contentious cases

GRAPH 6
Adjudication time in contentious cases
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According to the information contained in Graph 6, in the last 11
years, the average total of months that petitioners had to wait to obtain
ajudgment by the Court on the merits of their case was 104 months. This
time has increased gradually in the past few years due to the increased
wait time in processing petitions before the Commission. According
to the data obtained after the creation of the database, in the last few
years the Court has actually decreased the amount of time it takes to
adjudicate cases.

Thus, although the IACHR took much more time between 2008 and
2013 to make various decisions in comparison to the period from 2002
to 2007, the average wait time for a resolution of cases before the Court
grew by only 18 months between 2008 and 2013 in comparison to the
wait time between 2002 and 2007.

In the past two years, the average time taken by the bodies of the
system to issue a decision was significantly higher when compared to
almost all previous years, with the exception of 2007; in those years there
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was even a slight increase in the amount of time taken by the Court to
process cases.

GRAPH 7

Time between when the case is sent to the Court and the
handing down of a judgment
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Furthermore, the data contained in Graph 7 indicates that between
2002 and 2013, the Court took an average of 20 months in resolving
contentious cases that had been sent to the Court by the Commission.
During that same time period, the processing of petitions and cases by
the Commission took an average of 86 months.

106 months
66 months 7 months 20 months
Merits
1 1 1 1 1
1 1 1 | 1
Receipt of Admissibility Sentto  Resolution of
the petition the Court  contentious

. . case
: .
Seccccccccrtcecccccccccsssccsccccccccsssccccce o

82 months



Lastly, the data contained in Graph 7 demonstrates the reduced time
in the Court’s processing of cases: between 2008 and 2013, the Court
took an average of four months fewer to decide contentious cases, even
though in previous years (2002 to 2007) the Court resolved on average
14 fewer cases than between 2008 and 2013.

Total Duration of Procedure

The information indicates that, despite the different reforms to the
Commission’s Rules of Procedure, the level of procedural delay
continues to grow over time. This is due to the increased number of
petitions received and the backlog present within the protection bodies.
Thus, it is likely that in the next few years the wait time for receiving
some sort of decision from the Commission or Court will be greater than
ten years.

While the reform to the IJACHR’s Rules of Procedure approved
in March of 2013 follows many of the recommendations made to the
Commission about the specification of criteria used to make certain
decisions (such as in the case of the criteria to be met by petitions to
defer the decision of admissibility to the merits stage), the increase in the
length of several stages, for example in the period of time given to States
to submit additional observations on the merits, and the lack of changes
in the Rules of Procedure designed to combat procedural backlog, in the
long term will negatively impact the time taken to adjudicate individual
petitions and cases.

Advances in compliance with the Strategic Plan

As previously indicated, in 2011 the JACHR advanced notably in
planning its work on the case system, introducing elements of results-
based management through the Strategic Plan of 2011-2014. To this end,
the starting point for evaluating the progress of the IACHR regarding
the case and petitions system is its own goals and projections. Although
at the time of the publication of this text, the period comprising the
Strategic Plan had not concluded, sufficient information exists to
evaluate some of the proposed goals, based on the information provided
by the Commission in the 2011 to 2013 annual reports. In this section,
we will evaluate these results, distinguishing among each stage of the
procedure.

Before starting this task, it bears noting three points. First, it is
important to acknowledge that it was very difficult to conduct follow-up
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and a complete evaluation of the Strategic Plan, since the Commission
has not made all of the information needed public. Despite improvement
in the annual reports, there is still no timely, comparable source of
information created by the IACHR. In many cases, the Strategic Plan
makes use of distinct categories, while the annual reports use others
or do not publish information addressing the categories listed in the
Strategic Plan. Second, it is worth mentioning that during the execution
of this stage of the Plan, the IACHR underwent a strengthening process,
something that without a doubt presented a robust, unplanned deviation
from its agenda and that surely had an effect on meeting the goals created
in 2011. Lastly, it is necessary to clarify that many of the goals were
established according to projections based on the IACHR's experience.
However, not having met said projections obviously impacted the goals
set. For example, on the subject of preliminary review of petitions, based
on its experience, the IACHR projected that 10% of the petitions subject
to initial review would be considered fit for processing. However,
between 2011 and 2013, this projection was surpassed in practice, and of
the 2,642 petitions submitted for an initial decision, 522 were accepted,
that is to say 20% of the petitions submitted.

Preliminary review

The principal goal of the IACHR regarding the stage of preliminary
review of petitions was to cut the time taken to receive an answer
regarding the processing of petitions, to the point that the maximum
wait time would be three months. With this in mind, the IACHR created
the goal of completing 16,250 legal reviews for the period and 10,000
between January 2011 and December 31, 2013.

The degree to which this goal is met is practically impossible to
measure since the JACHR has not been consistent in presenting the
information necessary to monitor its progress. A complete evaluation
could be made knowing the number of petitions reviewed and the
period of time in which the review was conducted (to hold them to the
three-month goal). However, neither of these facts has been published
in the annual reports.

With regard to the first goal, for the purposes of this evaluation,
we contacted staff members of the Executive Secretariat, who referred
us to the unconsolidated data, which indicated that between 2011 and
2013 the Commission had completed 4,463 legal reviews. This number
corresponds to less than half of the goal set. However, in the year-by-
year breakdown presented in the same document, the goal was even



more ambitious, with the sum of the first three years projected to be
14,667 reviews. Considering this goal, the level of compliance is even
poorer: the overall fulfillment of the goal would be 30% of what was
projected. Graph 8 shows the year-by-year fulfillment.

GRAPH 8

Number of legal reviews planned as a goal and the number of
decisions to process actually made between 2011 and 2013
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Completed reviews

As noted, the goal of the Strategic Plan is contradictory; the total
estimated number of completed legal reviews is 16,250, but when the
year-by-year goals are added up, the total goal should be 24,559 reviews.
Under the former situation, between 2014 and 2015, in order to meet the
goal, the Registry Group would have to review 13,626 petitions. For that
to occur, they would need to complete 6,813 legal reviews each year, or
the productivity would have to increase by more than 500% with respect
to over 2013. Nonetheless, Graph 8 shows us that instead of increasing,
productivity in this stage has slightly decreased over the past three years.

However, the legal reviews do not necessarily conclude with
a recommendation to accept or reject a petition. In many cases, after
concluding the review of the petition, there is insufficient information
and information is requested from petitioner. Therefore, the relevant
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data needed to measure the progress of a petition is the initial decision
or the rejection of the petition.

The data presented in the annual reports indicate that between
2011 and 2013, the Commission made 2,624 decisions to process (this
includes 522 decisions to accept and 2,102 to reject). As a result of the
increase in the number of petitions received and the less-than-expected
review productivity, the number of pending petitions has grown from
6,134 in 2011 to 8,548 in 2013.

Admissibility

Of all the petitions that made it through the first filter of processing, the
TACHR estimated in its Strategic Plan that 80% of these petitions would
require an admissibility report, 10% would enter the friendly settlement
process, and the Commission would archive the remaining 10%. Despite
the lack of correlation between cases,”” in the period researched, 522
petitions were accepted for processing, while during the same period
the IACHR adopted 185 admissibility or inadmissibility reports (that
would correspond to 35% of open petitions), 22 friendly settlement
reports (4% of petitions opened for processing), and 134 archived cases
(accounting for 26% of petitions opened for processing).

Specifically, the results are very poor for the goals regarding
admissibility reports. For 2011—the first year of the Plan—the goal
was to process 220 admissibility reports. This goal was not met, with
only 78 reports being processed, or 35% of the goal. In 2012, the IACHR
established a similar goal and completed only 54 reports, or 24% of the
planned goal. For the third year, the situation was even more dramatic:
the Strategic Plan doubled the goal to 440 reports per year and IACHR
production decreased to 53 admissibility reports, or 12% of the goal
(Graph 9).

In the future, the issue of reaching these goals will become even more
complicated as the Strategic Plan projected that in 2014 the Commission
would issue 880 decisions on admissibility and 704 in 2015. As it is, the
total number of reports the Commission aimed to complete by 2015 was
2,646, of which they have completed 185. This means that the Commission
has achieved only 21% of the goal laid out through December 2013 and
7.5% of the goal for the whole period, with only two years left before
the Plan expires. Even if the Commission maintains the same speed of

17  There is no correlation, given that the petitions that have received a decision are
not necessarily those that were opened for processing during this time period, but rather
they correspond to petitions that were already awaiting a decision by the Commission.



GRAPH 9

Number of admissibility decisions set as a goal
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producing reports as in 2013 (53), it would take 43 years to complete the
goal laid out through 2015. If the Commission wanted to achieve the goal
for 2014, where each lawyer was to complete 44 admissibility reports each
year, the Commission could meet this goal only if it assigns 20 lawyers
to work strictly on admissibility report.®® This hypothetical situation,
however, only takes into consideration the preparation of the draft reports
by the Executive Secretariat; it does not take into account the capacity of
the commissioners to discuss and decide cases. The seven commissioners
have never come close to deciding a number of cases even remotely close

to the figures projected here in any given year.

18 By the end of 2013, according the information contained in the Annual Report, the
IACHR had 16 staff in each of the regional sections (5 in total), that were responsible
for the petitions in the stages of admissibility, evaluation of the merits, and compliance
with the recommendations, and the human rights system in the specific area.
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Merits

The principal goal proposed by the Commission in the Strategic Plan is
to achieve an average processing time of 12 months between declaring
admissibility and issuing a merits report. This goal was not met in
2011 or 2012," since the Commission took on average 40 months (28
months more than planned in the Strategic Plan) between the decision
on admissibility and issuing a merits report during those years.

The failure to achieve this goal is due to the scarce production of
merits reports when compared to the projections set forth in the Strategic
Plan. For 2011, the goal was to produce 55 reports, of which only 30 were
completed, or 54% of the goal. For 2012, this goal increased substantially
to 165 merits reports. However, the Commission only completed 10%,
or 16 reports, of the initial goal. The trend worsened in 2013 when the
goal was even greater (330 merits reports) and the production was
proportionally less, with only 19 completed reports (Graph 10).

The productivity goal for 2014 and 2015 is similar to 2013: 330 merits
reports per year. As of December 31, 2013, the IACHR had produced 65
of the 550 planned reports, which equates to 11.8% of the goal and 5.3%
of the goal for the four-year period (1,210 reports).

According to whatwas outlined in the Strategic Plan, which estimates
that a lawyer who works exclusively on the task can complete 12 merits
reports per year, just to meet the following year’s goal, the Commission
should hire 27 full-time attorneys and one part-time attorney assigned
to the task. This production plan does not cover the deficit that already
exists from the 2011-2013 period, nor does it cover the capacity of the
IACHR to discuss, debate, and adopt the drafted reports submitted by
the Executive Secretariat.

19 Unlike other decisions made by the IACHR, at the time this document was
published, there were no preliminary merits reports in 2013, since these have still not
been published.



GRAPH 10
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Conclusions and recommendations

Procedural delay is a constant and growing problem. All measurements
and evaluations made during the past decade show this. The results of
the research presented in this chapter lead to two strong conclusions.
The procedural delay of the case and petition system has grown over
the past decade, despite measures adopted to control and reduce this
delay. Today, the situation is as problematic as it was in 2011 when the
last statistical analysis was published and when the IACHR presented
its strategy to combat the problems at hand.

Thus, the research conducted by the University of Texas Human
Rights Clinic in 2011 estimated that, for that time period, it took on
average at least four years to obtain a decision on admissibility and two
and a half years to receive a decision on the merits. For the same time
period, the JACHR estimated that the average wait time for a petition
in the initial stage and the admissibility stage was 70 months, and when
added to the estimated wait time for a decision on the merits, the total
wait time equated to 86 months. The facts stemming from this research,
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with a cutoff date of December 2013, indicate that the average wait time
for a petition to receive a decision from the Inter-American Court of
Human Rights is 106 months. Of these 106 months, at least 82 correspond
to processing by the Commission and the other 24 account for the wait
time of the Court procedure. In other words, a victim’s average wait
time to receive a resolution for a petition is six years and 8 months in
the IACHR and an additional two years if the case is submitted to the
Court (this is without taking into account the time spent waiting for the
decision to be enforced).

These facts seem to demonstrate that, although there have not been
substantive advances, at least the situation has not worsened over the
past two years. However, this research presents data that makes us
rethink this assertion. In recent years, the number of petitions that enter
the system has increased, while the production, both of admissibility
and merits reports, reached a low in 2012 and 2013. At the same time,
during these same years the number of petitions awaiting initial review
increased to more than 2,400.

Second, the results of this research demonstrate that the expectations
of the Strategic Plan of 2011-2015 were incredibly exaggerated. Even in
the areas where the Commission performed at its best, no more than 30%
of any goal was met. Thus, despite the discrepancies in the presentation
of information in the Strategic Plan, the comparison between the goals
and the results published in the annual reports show that, in the initial
stage of processing, only 30% of the goal was met and the overall goal
of reviewing all petitions received before 2010 by 2013 was not met.”
Regarding the matter of admissibility, the results show that only 21% of
the goal through 2013 was met and that only 11% of the goal regarding
the production of merits reports was met.

Reforms to case management have produced important but
insufficient advances. A procedural case system of the magnitude of
that of the inter-American human rights system requires a model of
administration and management, such as those that are being put into
practice in the judicial systems of the region. While in recent years the
IACHR has taken steps to incorporate management techniques that
maximize the quantity of cases processed and the highest levels of
accuracy and completeness in decision-making, there is still a long way
to go before it can be said that a true case management model exists
within the system.

20  According to the information provided by the IACHR, at the time this chapter was
written (September 2014), the Registry Group was evaluating petitions submitted in
2009.



The creation of the goals in the 2011-2015 Strategic Plan is the most
tangible example of this. As emphasized in the University of Texas Legal
Clinicreport, the adoption of amodel for measuring and managing results
in the IACHR through the Strategic Plan was a positive step. However,
the goals created had enormous shortcomings. First, the goals were
extremely ambitious and unrealistic in terms of the specific conditions
of the JACHR, and of its capabilities, resources, and tools to meet
them. The quantitative jumps in production were based on unrealistic
projections of an increase in additional resources for compliance, which
doomed the Commission to fail. Second, the goals were not checked
or created by the personnel responsible for achieving what was being
measured and projected. There was no internal mechanism that allowed
for discussion of the goals, feedback on the ability to meet them, or the
ability to engage the people responsible for their fulfillment.”

The experiences of other modern judicial management models
could enormously benefit the process of restructuring the Executive
Secretariat and the role that the IACHR decides to take with respect to
the case system. The IACHR should start a meaningful dialogue with
the judiciary administrations® of the region, especially those that are
distinguished for their progress in management matters. Moreover, this
dialogue should be geared towards strategies for creating objective tools
for measuring results and production of the public information needed
to for compliance monitoring.

A starting point for this debate, which comes from the management
approach established for judicial systems, involves differentiating
between the levels of government, management, and operation for
processing specific cases. Professionals with the appropriate profiles
should manage each of these levels (for example, lawyers do not have
the ideal profile for management). What experience has shown is that
when lawyers have been privileged with the ability to make strategic
and managerial decisions without first consulting other professions that
are knowledgeable on management, the results have been poor. For this
reason, it would be worthwhile to consider whether the commissioners

21  An additional factor that could have substantively influenced this great disparity
between what was projected and what was achieved, but which is more difficult to
measure, is the impact of the strengthening process that required the Commission to
focus on other topics. Without a doubt, this impacted the Commission’s production
during the timeframe in question. However, even without this process, the initial errors
in the design of the Strategic Plan probably would have caused similar results.

22 Judicial administrators are not necessarily the high courts. What is proposed is a
discussion of management of the system and not a dialogue on jurisprudence or law.
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and the Secretary, who are elected based on their experience in human
rights, are the best fit to autonomously make decisions regarding
management of the IACHR.

Access to important information needed to monitor progress is
still weak and incomplete. In the past, studies that have tried to monitor
the progress of the petition and case system have, to a greater or lesser
extent, encountered limitations on access to the information identified in
the course of this research. The limited public information published by
the IACHR is inconsistent and generally not useful for carrying out an
adequate evaluation of the system. For example, as regards processing,
the ITACHR uses various phrases, such as accepted petitions, reviewed
petitions, and decisions to process, but none is clearly defined. The goals
are based on one set of terminology, while the available information in
the annual reports corresponds to another.

As things are, with the lack of access to this information, all
evaluations of the case system (including the one presented in this
chapter) are incomplete. In other words, there are many evaluations, but
not one is truly reliable. In order to advance towards completion of this
task, it is necessary for the IACHR to permit public access to relevant
information. A first step in identifying this information would be to start
a dialogue with researchers to determine what type of information is
useful and necessary, and thus identify if said information is produced
but not published or if it is still necessary to produce it and what it
would take to do so.

Reforms to the Rules of Procedure have not been effective in
reducing the problem. One of the most debated issues when discussing
how to confront the backlog of the IACHR’s case and petition system
(or any of its processes) is to carry out another reform of the Rules of
Procedure. One of the main consequences of the strengthening process
was the partial modification of the IACHR Rules of Procedure. This
reform included an extension in the time allowed for States to respond
during the processing of petitions and cases. However, the evidence
indicates that there is no positive impact or direct correlation between
reforms to the Rules of Procedure and cutting down on the case backlog.
On the contrary, as seen in other research, after the adoption of the 2011
reform, the processing time increased exponentially after dividing the
admissibility and merits stages.

It is true that reforming the Rules of Procedures can create situations
that impact the processing of cases and even the role of bodies in the



performance of their duties.”® However, it is evident that the changes to
the rules are not enough to fix a problem as significant as the IACHR's
procedural delay. The notion of using reform to the rules is worn out
and will only be helpful in refining more profound procedural changes
that originate elsewhere.

The case system requires substantive reforms that cannot be
delayed. The most obvious conclusion is that the measures taken so
far to reverse the problem have not made a significant contribution to
reducing it. The problem continues to grow, and the situation is quite
dramatic. It is necessary to make sustainable changes to the case system,
which should include meaningful reforms to the protection bodies (the
IACHR and the Inter-American Court of Human Rights).

Despite the fact that for years many voices have defended these
proposals, politically they have had many detractors. Those who defend
the system have been fearful of implementing radical changes to the
individual petitions system for multiple good reasons. On one hand,
there is unease about changing the system because of the difficulty
in finding a model that guarantees an adequate balance between the
efficient processing of cases, but that also serves the general purposes of
the system, including the recognition of victims. Not all of the models
that have been examined have been attractive—like the current model
adopted by the European system—on the grounds that, in order to avoid
backlog, access to the system for victims has been limited.

On the other hand, planning systematic reforms in an adverse
political context can cause more delay than progress. The strengthening
process showed that there are diverse interests that bet on a weakening
of the system and that have a considerable power in regional decision
making. In this context, the reforms should remain in settings where the
outcomes of these discussions can be controlled.

These discussions should be given great consideration. However,
given the current state of the system, the worst decision appears to be
leaving things as they are. Left as is, the promise of the system to be a
victim’s last recourse for justice is that much further away, and serves
the victims and the commitment to subsidiarity in the system less and
less.

23  The reform to the Court’s Rules of Procedures, introduced in 2009, is an example
of this; its intention is to give a distinct role to the IACHR within procedures before the
Court. With this modification to its role, the Commission could readjust its functions
and the distribution of its resources to give lesser weight to its job of intervening before
the Court. Nevertheless, the IACHR still does not seem to have adjusted to this new
role.
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Victims should not have to wait for years to obtain decisions on
their situations. Moreover, the redundancy in procedures and changes
in criteria from one body to the next cause victims’ petitions to be
dismissed based on conflicting interpretations. The process that most
exemplifies this situation is the different admissibility criteria applied
by the Commission and in the Court (one of the multiple cases that
demonstrates unnecessarily redundant processes). An example of this
situation is the current debate between judges of the Court in cases like
Diaz Lépez v. Venezuela, Liakat Ali Alibux v. Suriname, and Brewer Carias
v. Venezuela about the significance of the requirement to exhaust all
domestic remedies. Unless the inter-American human rights system
functions as a true system, any proposed solution will not have a real
impact. The case and petition system should be seen as a whole that
involves all actors in the system, starting with the main human rights
bodies of the Organization of American States (OAS).

Keeping in mind the significance of the problem, what is at stake
when reforms are proposed, and what little information is available to
make concrete proposals, one way to advance this task is promoting
an informed discussion based on key aspects for creating alternative
solutions. Today, proceeding with one specific proposal does not seem to
be the most prudent option for two reasons. First, because no one seems
to know what is functioning poorly. Second, because of the degree of
political polarization that any proposal would cause at this time.

Because of this, the first step should be a call for an in-depth
discussion based on concrete information. First, the recommendations
for managing the processing of cases should be specific when the
characteristics of the processes are known. Only in this manner is it
possible to analyze the type of process, its nature and problems, and any
possible solutions. Second, in order to make adequate recommendations
regarding management, identify problems, and come up with concrete
solutions, it is necessary to collect specific information in conjunction
with those who carries out the processes.

A starting point for this dialogue should be an evaluation of why
the goals established in the Strategic Plan were not met. For example,
issues such as: is the failure to achieve goals due exclusively to the lack
of additional funding? Were the goals created with the participation of
expert management professionals or did lawyers create them? Did the
process to create the goals involve those responsible for the fulfillment
of said goals?

Similarly, this discussion should involve questions about the type of
de-backlogging strategies that the IACHR could explore. For example,



for years, various countries in the region have made plans regarding
eliminating judicial bottlenecking that consist exclusively of putting
in place more judges and courts, and this has not gotten rid of the
backlog. There are many reasons for this (increase in the responsibility
of the judicial branch due to the passing of laws in Congress; lack of
understanding about the backlog itself, and specifically, that it varies
between jurisdictions, matters, and the stages of a specific process,
among other reasons). Because of this, a point to consider is whether the
solution is simply hiring more lawyers or if the increase in personnel
should be accompanied by other strategies.

A second point of discussion could focus on the evaluation and
analysis of recommendations to the IACHR that have been made
in previous research projects. For example, the cited report from
the University of Texas Clinic had a series of concrete proposals, but
how well they were received by the IACHR is unknown. Were they
considered? Were they implemented? What led them to be dismissed?

A third topic of analysis should focus on differentiated (but
connected) management models regarding administrative processing
and decisions based on the merits of a case. This involves identifying the
actions involved in different categories and then redesigning processes
once it is clear which actions fall into which category.

Finally, although this list is not exhaustive, a starting point could be
to specifically analyze the characteristics of the cases that are processed
in the system to understand which are the best management options.
Thus, the discussion could analyze the relevance and feasibility of
various tools that have been debated for different models for processing
cases in judicial systems and prosecutor’s offices, such as the following:
(1) processing of cases as a case portfolio (in order, deciding one case at a
time); (2) the possibility of creating criteria for prioritizing and grouping
cases; (3) better strategies for dividing work up internally for processing
cases; (4) leveraging economies of scale (for example, grouping the data
collection on each of the States to sort through various cases at the same
time); (5) specializing in different knowledge areas for cases from start
to finish; (6) possibility of incorporating criteria like the “theory of the
case” used in criminal matters to serve as a guide to processing a case; (7)
separation between administrative functions (in the processing of cases)
and analysis of the merits in the processing of cases; (8) oversight system
regarding matters of administration and merits (Is it too centralized? Is
the responsibility diluted?); (9) Is there a culture that fosters processing
the cases? How do we encourage this?; (10) Which processing features
used by the Commission should be taken into account in the case
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management model?; and (11) How can we improve transparency and
accountability for case processing?

The problems of the case and petition system are latent and,
regrettably, there are no silver bullets to resolve them. With any type
of reform, there will be diverse political and technical challenges.
However, these difficulties cannot continue delaying urgently needed
intervention. Technical dialogue can help in advancing this task. To deny
that the problem exists or simply lament its presence is not a sustainable
option.
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Summary

While the positive impact of the inter-American human rights system
on the development and protection of human rights in the region is
undeniable,! it is equally evident that the implementation of reparation
and non-repetition measures ordered by the Commission and the Court
is scant. This effectiveness gap has grown as the system has devoted
itself to tackling generalized rights violations that stem from structural
injustices of an economic, social, or cultural nature.

This chapter attempts to synthesize research regarding the
implementation of decisions of the Inter-American system and, based
on this diagnosis of State implementation, provide strategies for its
strengthening. In addition to a brief description of different theories,
practices, and challenges regarding implementation, this chapter
contains an empirical analysis of cases involving structural violations of
rights, especially economic, social, and cultural rights (ESCR).

To this end, we have divided the chapter into six sections. The
first provides a brief overview of the inter-American system. The
second section focuses on the problems and complexities of Court and
Commission decisions.? The third addresses reparations ordered in

1  For information regarding the system’s impact, see Gonzélez (2009: 103-126).

2 In this section in particular, as well as in the rest of the document, it is important to
highlight that in the Inter-American system, and in this document, compliance of orders
given to the State is understood in a strict sense. Thus, the State may comply with the
orders of the Court, but the victim may consider that he has not been compensated in
an appropriate manner or that the State has not adequately addressed the violation
of rights or harm caused as a result of the violation. In this sense, implementation
or compliance does not necessary mean the violation of rights has been adequately
addressed or resolved.
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cases of ESCR violations and their implementation. The fourth section
outlines the main implementation procedures and mechanisms of the
inter-American system. The fifth discusses the importance and array of
domestic implementation mechanisms, and the final section closes with
strategies for improvement for the Court and Commission, States, and
civil society.

Mechanisms of oversight and implementation
in the Inter-American system

The Inter-American Commission on Human Rights

The Commission has the authority to review individual petitions
against any of the 35 member States of the OAS. The procedure the
American Convention on Human Rights (the American Convention)
and the Commission’s Rules of Procedure establish for individual cases
and petitions has two main stages: an admissibility stage and a merits
stage. At any point while the proceeding is before the Commission, and
at the request of the parties, the Commission can assist them in reaching
a friendly settlement. Should such a settlement fail, the Commission
will continue to process the case or the petition. If the Commission
finds there have been violations, it will prepare a preliminary report
explaining the violations and enumerating recommendations that the
State should implement to repair or compensate the harm inflicted by
the violations. Subsequently, the State is given three months to comply
with the Commission’s recommendations. If the State fails to comply,
the Commission has two options: (1) issue a final, public decision or
(2) submit the case to the Court, provided that the State involved has
accepted the Court’s adjudicatory jurisdiction (Baluarte, 2012: 270).
Beyond its ability to refer cases to the Court, the Convention does
not expressly state the Commission’s power to monitor compliance
with its recommendations. The Commission carries out its functions
based a theory of implied power, as a necessary condition for the
Commission to adequately fulfill its duties. The Commission acted under
this implied monitoring power when it adopted the 2001 reform of its
Rules of Procedure. The most relevant reform to its authority to monitor
implementation is found in article 48 of those Rules, which provides that:

“Once the Commission has published a report on a friendly
settlement or on the merits in which it has made recommendations,
it may adopt the follow-up measures it deems appropriate, such as



requesting information from the parties and holding hearings in
order to verify compliance with friendly settlement agreements and
its recommendations.”

In addition to the officially recognized oversight mechanisms, the
Commission holds compliance meetings, although this power is not ex-
pressly provided for in its foundational documents or its Rules of Proce-
dure. Nevertheless, States have no obligation to comply with these fol-
low-up measures, and the Commission has rarely made use of them. The
Commission also includes data about the implementation of its recom-
mendations in its annual reports.® Publishing reports aimed at shaming
States that have failed to comply with the Commission’s recommenda-
tions is one of the basic tools that the Commission uses to induce compli-
ance with its recommendations, but to date it has not been terribly effec-
tive. Additionally, our interviews with NGO representatives that use the
system show that they are skeptical about the usefulness of these reports,
given that the data on implementation they contain are generally copies
of reports from previous years, with few changes to include new cases.

The Inter-American Court of Human Rights

The American Convention and the OAS Charter have vague provisions
regarding how the Court’s judgments should be enforced. The only
oversight mechanism that the Convention and the Court’s Statute include
is the Court’s submission of annual reports to the OAS General Assembly.
Despite the lack of clearly established implementation procedures, the
Court has used various articles of the American Convention, its Statute,
and its Rules of Procedure to develop its own dynamic approach to
compliance monitoring. (Shaver, 2010: 664). Monitoring compliance
with its judgments has become one of the most demanding activities of
the Court, as the number of active cases increases significantly each year,
and the Court periodically monitors in-depth each measure ordered
(Antonio Cangado Trindade, in Ventura, 2006: para. 23).

When the Court issued its first reparations orders in 1989, it outlined
a framework for monitoring the implementation of decisions, stating
that the Court would supervise the orders and close the case only when
the State had fully complied with its orders. The Court issued its first
compliance orders in 2001 in two cases against Peru: Barrio Altos v. Peru
(para. 50) and Durand and Uguarte v. Peru (para. 45). The procedures

3 See, for example, IACHR, 2013 Annual Report, Chapter I, OEA /Ser.L / V /L. Doc.50
Corr.1., December 31, 2013.
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became standard practice for all the Court’s decisions. By 2002, the
Court was including compliance orders for each aspect of its reparations
orders. These orders helped clarify the Court’s expectations, as well as
provided a basis for the Court’s annual reports to the General Assembly
(Baluarte, 2012: 277).

In 2005, the Court modified its compliance monitoring procedures.
Currently, the Court asks the State to report the steps it has taken to
implement a decision after the deadline given for implementation has
passed (Krsticevic, 2007). Once the Court receives this information,
it forwards the report to the Commission and the victims or their
representatives so that they may comment (Krsticevic, 2007). After
considering the information from all three parties (the State, the
Commission, and the victims or their representatives), the Court
determines the State’s level of implementation (Krsticevic, 2007: 33). If
the Court determines that the State has fully implemented its decision,
it will close the case (Krsticevic, 2007: 33). Otherwise, the Court lists the
case as non-compliant, and includes that status in its annual report to
the OAS (Krsticevic, 2007: 33).

Weak oversight by the Organization of American States

As is well known, the Inter-American human rights system is part of the
OAS, the main political, juridical, and social governmental forum in the
hemisphere. The General Assembly (GA), comprised of all member State
delegations, is the supreme organ of the OAS. Both the Commission and
the Court report annually to the GA.

The OAS GA plays two important roles in the implementation
of Court decisions and Commission recommendations. The first is to
include in the Assembly’s activities cases of State non-compliance,
and the second is its power to issue recommendations and impose
economic sanctions on non-compliant States (Article 65 of the American
Convention). The reports the Court drafts are sent to the chair of the
OAS Permanent Council and the Secretary General, and then forwarded
to the GA, in accordance with article 91(f) of the OAS Charter (Shaver,
2010: 664). The GA rarely uses its power to sanction non-compliant
States. One exception to the foregoing occurred when the GA imposed
economic sanctions on Haiti in the 1990s after the military junta took
over the government and expelled the democratically elected President,
Jean-Bertrand Aristide.*

4 Inter-American Commission on Human Rights, 1995, Report on the Situation of
Human Rights in Haiti, OEA /Ser.L/v/I1.88, doc. 10 rev.



In sum, although limited and partial, the Court, Commission, and
OAS have developed some oversight and implementation mechanisms.
What has been their application and effectiveness in practice? Our next
section will be devoted to this question.

Enforcement of Court and
Commission orders in practice

The lack of implementation of reparation orders from the Court and the
Commission is a common concern among both those within the System
as well as regional advocates who use the system to protect human
rights in their countries (Dulitzky, 2011: 138). Indeed, the OAS Secretary
General, José Miguel Insulza, has noted that “non-compliance of the
resolutions of the System... gravely damages it.”

However, while this widespread perception of non-implementation
point to a real problem, it obscures nuances and differences that depend
on several variables. Actual implementation levels of reparation orders
vary based on various factors related to the internal functioning of
domestic political and legal systems as well as those related to the
structure, strengths, and limitations of the system itself. Additionally,
compliance within the system depends on whether the reparation order
is from the Court or the Commission, the type of measure ordered, the
State in question, and the state entities involved in implementation. Let
us look that these factors in greater detail.

Partial and selective compliance

There is a growing body of scholarship analyzing implementation of the
decisions of the Inter-American bodies and attempting to identify the
factors that contribute to implementation.’ Such studies demonstrate

5  For example, a 2010 study by Gonzilez-Salzberg looked at compliance rates
with the Court’s decisions regarding pecuniary compensation, costs and expenses,
publication of the judgment, public acknowledgement of international responsibility,
obligation to prosecute and punish the individual perpetrators of the human rights
violations, and amendments to domestic legislation. Gonzélez-Salzberg’s results were
similar to those of other studies: pecuniary and compensation measures and payment
of costs and expenses are fully or partially complied with in 92% and 86% of cases,
respectively; publication of judgment was complied with in 60% of cases; public
acknowledgement of international responsibility in 70% of cases; orders to amend
legislation were complied with in 46% of cases, while orders to conduct investigations
and punish violators had the lowest compliance rates, at 26%. His study noted that all
states under study had taken some steps to comply with the Court’s orders. (Gonzélez-
Salzberg, 2010, 128-29).
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that partial compliance with Court decisions is more common than full-
compliance or total non-compliance. They further demonstrate that as a
whole, implementation often depends on what is ordered, as well as to
whom the order is directed.

The Association for Civil Rights (ADC, Asociacién por los Derechos
Civiles) (Basch et al. 2010) undertook, one of the most significant
quantitative studies, which analyzes the implementation of the 462
reparation measures that were recommended in all of the final merits
decisions and friendly settlement agreements of the Inter-American
Commission and ordered in reparations decisions of the Inter-American
Court between 2001 and 2006. This study provides important insight
into the complexities of compliance with the decisions in the human
rights bodies of the Inter-American system.

One of the first conclusions of this study is that compliance is
not a black and white question, but rather, most States take actions to
comply with some of the measures these bodies order. Graph 1 below
demonstrates the level of compliance (full, partial, none) with the 462
measures the Court and Commission ordered during the period under
study, leading to the conclusion that such orders are at least partially
effective 50 percent of the time.

A 2012 analysis by Baluarte identified two tiers of reparations, separated by the
frequency with which they are ordered. The first tier includes money damages
and costs, symbolic recognition of responsibility and apologies, legislative and
administrative measures to guarantee non-repetition, and investigation and
punishment of those responsible. The second tier is composed of measures ordered
less frequently: human rights training for public officials; annulling or otherwise
revising national, judicial, or administrative decisions; provision of medical and
psychological care to survivors; return of victims’ remains; reinstatement to prior
employment; scholarships or educational benefits for affected persons; protection
of persons at risk; amendment of public records, the establishment of development
funds. The results of this study demonstrated that 161 out of 208 pecuniary measures
were complied with (60%); symbolic admissions of responsibility were complied with
in 84 out of 131 cases (64%); legislative and administrative changes were complied
with in 15 out of 77 cases (19%); States complied with 9 out of 24 orders requiring
training programs for public officials (38%); none of the 30 orders regarding medical
and psychological care were complied with; none of the 7 orders to ensure the safety
and security of expatriate victims were complied with; orders for reinstatement of
employment were complied with in 2 of 7 cases (29%); orders to create scholarships
and educational benefits were complied with in 1 one of 12 (8%); orders to return the
bodily remains of victims were complied with in 2 of 23 cases (9%); development
funds and community support projects were complied with in just 1 of 9 orders (11%)
(Baluarte, 288-305).



GRAPH 1

Level of compliance with decisions of the Inter-American
human rights system’s bodies

Partial compliance (14%) 14

Non-compliance (50%) 50

Full compliance (36%) 36

SOURCE: Adapted from Basch et al. (2010: 19).

Levels of implementation vary depending on the body (the
Court or the Commission) and the kind of procedure under which
the reparation was ordered (friendly settlements or merits reports of
the Commission). With respect to the Court, the study found 29% of
measures were fully implemented, 12% were partially implemented,
and a 59% were not implemented. Furthermore, the study found that
the Commission’s merits decisions enjoyed full compliance in 11% of the
cases, 18% of the cases had partial compliance, and in 71% of the cases
there was no compliance. The rates of implementation for measures
resulting from friendly settlement agreements surpass even those of
the Court’s decisions: 54% were fully implemented, 16% were partially
implemented, and 30% were not implemented at all. (Basch, et al., 2010:
Sect. II1.3) Percentages of compliance are illustrated visually in Graph 2.
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GRAPH 2
Rates of compliance with orders by decision-making body

Full compliance

Non-compliance

Partial compliance '

(=]

20 40 60 80

Final Reports (Commission)
[ Friendly Settlements (Commission)

B Court Decisions

SOURCE: Adapted from Basch, et al., (2010: 21).

A closer look at the implementation rates of different types of Court-
ordered reparation measures® reveals different levels of implementation
of reparation orders.” The Basch study divided the Court ordered
reparations into eleven different categories based on their contents:

6  For more detailed information regarding implementation of the Commission’s
decisions and friendly settlements by type of order, see, Basch et al., (2010: Section III).

7  When discussing reparation measures, it is important to highlight that all
orders of the Inter-American Court of Human Rights are considered reparation, so
these decisions do not order reparations in the strict sense. For example, many of
the cases involve indigenous petitioners, as in the Case of the Sawhoyamaxa Indigenous
Community v. Paraguay (which is discussed in greater detail subsequently), in which
the Court ordered Paraguay to provide the indigenous community potable water
and other sanitary measures, ordering the State to comply with existing obligations
to the Sawhoyamaxa community, instead of actually instituting reparation measures
for human rights violations. In any case, when we refer to “reparation measures” or
“reparation orders” in this chapter we mean all orders of the Court, whether their
nature is reparative or not.



pecuniary reparations, non-pecuniary reparations, symbolic measures,
restitution, preventive measures, awareness-raising, legislative
measures, measures of institutional strengthening, investigation of
facts with legal reform, investigation of facts without legal reform,
protection of victims and witness, and others. His results generally
confirm the findings of other studies, in that measures with the highest
implementation rates include symbolic reparations (49%), pecuniary
measures (48%), and training programs (43%). At the other end of
the spectrum, measures that suffer from the lowest implementation
rates include legislative measures (92% rate of non-implementation),
investigation of facts leading to the violation and the pursuit of those
responsible (89%), and measures of institutional strengthening (84%).
The results of his analysis are summarized in Table 1 (Basch, et al, 2010:
Sect. I11.3).8

Other analyses of the Inter-American human rights system have
confirmed the results of these studies. Thus, studies by Gonzalez-
Salzberg, Krsticevic, the Open Society Justice Initiative, and Acosta
Lopez and Bravio Rubio reach similar conclusions regarding which
types of reparations by the Inter-American Court States implement with
greater and lesser frequency.

Another relevant study takes a different approach to analyzing
compliance and looks at another key variable: the influence of local
officials and institutions on implementation of the Court’s decisions.
The 2011 Huneeus study disaggregated the Court’s reparation orders
according to the institution or official they address. From this perspective,
the rates of compliance with the Court’s decisions reveal a strikingly
pronounced trend: the more state branches or institutions a reparation
order involves, the less likely it is that the State will implement it. Thus,
orders that include only executive action result in an implementation
rate of 44%. However, when reparation orders require action by the
executive and some other state actor, the level of implementation
diminishes.

Thus, Huneeus found that for reparation orders calling for action
of the executive and the judicial institutions, implementation rates
were 36%. For orders that mandate action by the executive and the
public ministry, which Huneeus defines as any public entity charged

8  The results of this research are confirmed by other studies on the Inter-American
human rights system. Indeed, research by Gonzélez-Salzburg (2010), Krsticevic (2007),
Open Society Justice Initiative (2010), and Acosta Lépez and Bravo Rubio (2008) draw
similar conclusions on the extent to which decisions are implemented, depending on
the kind of reparation ordered.
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with prosecution that is formally independent from the executive and
judicial branch, compliance is 21.1%. Orders that require action by the
legislature and the executive fare only slightly better, with compliance
rates of 22%. Finally, and more importantly for orders regarding
complex cases, which often involve coordinated action by various
government actors, orders requiring action by three autonomous State
institutions—the executive, the public ministry, and the judicial branch
have a 2% implementation rate. Thus, Huneeus demonstrates that “with
each new actor that is called upon to exercise discretion, the prospect of
compliance fades” (Huneeus, 2011: 123). Huneeus notes one interesting,
perhaps foreseeable exception to this trend: orders that require action by
only the legislature have very low compliance rates, most likely because
getting different actors from competing parties to agree to a given
legislative change is quite challenging (Huneeus, 2011: 125).

Huneeus attempts to explain these findings from various
perspectives, noting and discarding the “difficulty theory.” Thus, she
notes that while some have proposed that those orders involving more
actors are more difficult or costly to carry out, this degree of difficulty
only partially explains why such orders are not fulfilled. A comparison of
orders addressed primarily to the executive and orders addressed to the
executive and one other actor does not clearly demonstrate that the latter
are necessarily more difficult, complex, or costly (Huneeus, 2011: 125).
Rather, Huneeus proposes an alternative theory, based on the institutional
positions, pressures, and expectations of the executive and other branches
of the government (in particular the judicial branch) vis a vis compliance
with the Inter-American Court. In keeping with this theory, the executive,
as the international face of a State, feels greater pressure to comply with
international decisions than other branches of government that have a
lower profile internationally (Huneeus, 2011: 125).

Accounting for differences in compliance rates
with the Commission’s recommendations
and the Court’s orders

Several authors and activists have offered several explanations for
the different rates of implementation of the decisions of these two
bodies. Perhaps the most obvious is the common perception that the
Commission issues non-binding recommendations, while the Court’s
judgments are legally binding. Additionally, some of the differences
in implementation levels may be due to the way in which the Court
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and Commission address reparations measures in their decisions.
As Baluarte (2012) notes, there is a substantial difference between the
levels of detail and specificity with which the Court and Commission
approach reparations.

Although currently the Court often issues its reparations decisions
at the same time that it issues its merits decision, the reparations
portion of the case is a separate process, involving arguments on the
topic from all the parties involved. The Commission moves more
quickly between finding a violation and determining what measures of
reparation the State should adopt. Additionally, throughout the years,
Court orders have become highly specific, while the recommendations
of the Commission tend to be more vague. Undoubtedly, this level of
specificity creates clarity both with respect to implementation as well
as monitoring compliance. Finally, the Court has undertaken steps to
develop stronger monitoring mechanisms for its decisions, while the
Commission either refers non-compliant cases to the Court or relies on
annual reporting for compliance monitoring (Baluarte, 2012: 274).

Creative responses and poor implementation
in ESCR cases

As many advocates and scholars have noted, the cases currently before
the Court tend to involve less “traditional” human rights violations
that characterized the early years of the system, and have begun more
frequently to address ESCR cases, involving collective rights, indigenous
people’s rights, the right to prior consultation, and health and social
security rights (Rodriguez Garavito 2011a). Such violations require new
and creative reparations measures, rather than the traditional pecuniary
reparations that marked the Court’s early years (Rodriguez Garavito
2011b). The implementation of such measures involves unique obstacles
and challenges that do not arise with the implementation of the
Court’s more traditional reparation measures. Because of their recent
development, there is little scholarly research regarding the specific
challenges facing the implementation of such measures, as well as the
Court’s responses to these challenges.

In general, the Court and Commission have responded to systematic
ESCR violations by including orders for legislative and policy reform,
training and education programs for state officials, and communitywide
reparation measures, which may include providing housing, access to



water, health care, and education, among others.” However, as reflected
in the disappointing compliance rates discussed above, the most
common State response to such measures is inaction (Open Society,
2010: 69)

One of the Court’s earliest forays into the use of generalized
reparations orders to address systematic violations or rights were
orders for human rights training of State officials, when such violations
stemmed from abuse of power. The Basch study discussed above
found that orders to train State personnel currently represent 3% of all
reparations orders, and have been fully implemented 42% of the time
(Basch, 2010: 6).

The implementation record for Tibi v. Ecuador represents one of
the 58% of the cases in which orders for training were not effectively
implemented. In Tibi v. Ecuador the Court ordered Ecuador to “establish
a training and education program for all staff of the judicial branch,
the public prosecutor’s office, the police, and penitentiaries, including
the medical, psychiatric, and psychological staff, on the principles
and provisions regarding protection of human rights in the treatment
of inmates.”® In an attempt to increase the clarity and specificity
of the orders, as well as to induce Ecuador to develop an adequate
program, the Court’s order was quite detailed regarding the funding
and content. Thus, the Court ordered Ecuador to include information
in its compliance report regarding the “allocation of specific resources
to attain its goals,” and required that the training be conducted with
civil society participation.! When Ecuador failed to implement this
order, the Court issued an even more detailed compliance order, which
ordered Ecuador to “establish an inter-institutional committee to define
and execute the training programs on human rights and treatment of
inmates.” Unfortunately, the Court’s attempts to actively guide the
implementation process have not been sulfficient, as Ecuador has yet
to implement the Court’s decision (Inter-American Court of Human
Rights, Tibi v. Ecuador, Monitoring Compliance with Judgment, July 1,
2009, in Open Society, 2010: 71).

By contrast, other States have effectively implemented Court orders
to implement human rights training for State actors. For example, in the
Case of the Mapiripdn Massacre v. Colombia, the Court ordered the State to

9  For example, see the Case of the Kichwa Indigenous Community of Sarayaku v. Ecuador
and the Case of the Xdkmok Kdsek Indigenous Community v. Paraguay.

10  I/ACourt HR., Case of Tibi v. Ecuador, September 7, 2004, Series C, No. 114, para. 13.
11  Ibid.
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“implement, within a reasonable term, permanent education programs
on human rights and international humanitarian law within the
Colombian Armed Forces, at all levels of its hierarchy,” along the lines
specified by the Court in its reparations decision.? As a result, in 2008,
the government created a permanent human rights training program
for its armed forces as well as a human rights directorate within the
army, both of which formed part of a Comprehensive Policy on Human
Rights and International Humanitarian Law. The Policy also included
a cooperation agreement with the Inter-American Institute of Human
Rights, which agreed to supervise the implementation of the training
program. This program satisfied Court orders against Colombia in four
separate cases (Baluarte, 2012: 287).

Other creative general measures ordered by the Court include those
that address human rights violations suffered by certain communities.
For example, in the Case of the Pueblo Bello Massacre, the Court ordered the
State to build housing for the surviving victims of a massacre. However,
because the Court ordered the houses to be built in the community of
Pueblo Bello, the State used the unwillingness of the victims to return to
the community (out of well-placed fear for their safety) as an excuse to
refuse housing for the victims in any other community. In a later case, the
Case of the Ituango Massacres v. Colombia, the Court attempted to resolve
non-compliance due to erroneous misinterpretation of the Pueblo Bello
decision, ordering that housing be provided where the victims chose to
live. Nonetheless, the government of Colombia chose to offer housing
subsidies for the purchase of housing, rather than provide the physical
house, which resulted in many victims remaining homeless. Similarly,
orders to provide psychological care to victims of human rights
violations, a staple reparation order in the Court’s repertoire addressing
the victim’s right to health, have led to protracted discussions between
the State and the victims’ representatives regarding the quality and
manner of providing such care. Such stalling often compromises or
prevents the implementation of the measure (Acosta Lopéz and Bravo
Rubio, 2008: 209).

In the Case of Plan de Sanchez v. Guatemala, the Court ordered the State
toimplement a comprehensive set of programs in 13 different indigenous
communities, including: (1) the commission of a study of the Maya-Achi
culture by the Guatemalan Academy of Mayan Languages or a similar
organization; (2) the initiation of public works such as road construction

12 I/A Court H.R,, Case of the “Mapiripdin Massacre” v. Colombia, Merits, Reparations,
and Costs, September 15, 2005, Series C, No. 134, para. 13.



and the development of a sewage system and potable water supply; (3)
the provision of intercultural and bilingual training to teachers in the
communities; and (4) the establishment of a health center with adequate
conditions to provide medical and psychological care to some victims of
human rights abuse (Open Society, 2010: 71). Such measures based on the
needs of the community with respect to their ESCR are both innovative
and laudable. However, while Guatemala paid a portion of the material
damages, and complied with some of the symbolic measures, it failed
to implement the majority of the social and cultural programs the Court
ordered. Indeed, the only “creative” measure with which Guatemala
took steps to comply was the establishment of a health care center in the
village of Plan de Sanchez.?

The Court has developed a similar community-centered reparations
frameworkin many of the casesinvolving indigenous peoples thatit faces,
including Moiwana v. Surinam, Mayagna (Sumo) Awas Tingni Community
v. Nicaragua, Indigenous Community Sawhoyamaxa v. Paraguay, and Kichwa
Indigenous People of Sarayaku v. Ecuador cases. In the past decade, cases
regarding indigenous rights have begun to make up a larger percentage
of the Commission and the Court’s docket. These cases provide examples
of the Court’s most innovative and creative reparations measures, as
it often orders measures to address the socioeconomic exclusion and
discrimination faced by indigenous communities, a situation which
causes the violation of their most basic ESCR. Unfortunately, adequate
implementation of such reparations orders is the exception, and the
Court’s attempts to address implementation problems have not been
entirely effective.

Existing Implementation Mechanisms:
the use of compliance orders and compliance
hearings

Despite the paucity of clearly established mechanisms and procedures
for the implementation of the Court’s decisions, the Court has used
its authority under various articles of the American Convention
on Human Rights (the American Convention), its Statute, and the
its Rules of Procedure to develop its own dynamic approach to
compliance monitoring. Thus, the Court has assumed responsibility for
monitoring the domestic enforcement of its decisions, which consumes

13 I/A Court H.R., Case of the Plan de Sdinchez Massacre v. Guatemala, Monitoring
Compliance with Judgment, July 1, 2009.
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a considerable amount of its attention and resources (Shaver, 2010:
664). Monitoring compliance with its judgments has become one of the
most demanding activities of the Court, as the number of active cases
increases significantly each year, and the Court periodically monitors
the details of each measure ordered in each case (see the chapter by
Séanchez and Lyons in this book). As of 2012, the Court was supervising
the implementation of its orders in 138 cases.!*

Since 1989, when the Court emitted its first decision, until 2008,
the Court had declared complete compliance and closed the files in
only two cases, The Last Temptation of Christ v. Chile and Acosta Calderon
v. Ecuador. In 2012, three cases were concluded: Escher v. Brazil, Lori
Berenson Mejia v. Peru and Mejia Idrovo v. Ecuador, thus bringing the
total of cases of full compliance to five. At the same time, the Court is
exercising its monitoring functions in 148 cases.’

Compliance orders

The Court issued its first ever compliance orders in a case against Peru in
2001, in the cases Barrios Altos v. Peru (para. 50) and Durand and Uguarte
v. Peru, (para. 45). They soon became standard practice for all the Court’s
decisions, and to date the Court has issued compliance orders in roughly
75% percent of the cases in which it has issued reparations decisions.
In addition to setting more stringent implementation requirements,
compliance orders provide insight into the implementation process of
the case in question, as well as the reasons for which States justify their
failure to comply with the Court’s orders (Open Society, 2010: 78).
Onsome occasions, the Court uses compliance orders to set deadlines
for State actions, focus on cases of particular concern, and bring more
pressure to bear on a State by increasing its reporting requirements. For
example, in the concluding paragraphs of the Case of the Sawhoyamaxa
Indigenous Community v. Paraguay, the Court initially ordered that, as
long as the members of the Sawhoyamaxa Indigenous Community
remain landless, the State shall deliver to them the basic supplies and
services necessary for their survival. Despite this, the State failed to
implement this order, and members of the Sawhoyamaxa community

14 I/A Court H.R, 2012 Annual Report, OEA/Ser.L/V/11.147, doc. 1, 2013, p. 17, http:/ /
www.corteidh.or.cr/sitios/informes/docs/ENG/eng_2012.pdf

15 I/A Court H.R, 2012 Annual Report, OEA/Ser.L/V/11.147, doc. 1, 2013, p. 13, http:/ /
www.corteidh.or.cr/sitios/informes/docs/ENG/eng_2012.pdf; IACHR, 2013 Annual
Report, 2013, p. 72, http://www.OEA.org/es/cidh/docs/anual/2013/docs-es/
InformeAnual-Cap2-D.pdf


http://www.corteidh.or.cr/sitios/informes/docs/ENG/eng_2012.pdf
http://www.corteidh.or.cr/sitios/informes/docs/ENG/eng_2012.pdf
http://www.OEA.org/es/cidh/docs/anual/2013/docs-es/InformeAnual-Cap2-D.pdf
http://www.OEA.org/es/cidh/docs/anual/2013/docs-es/InformeAnual-Cap2-D.pdf

died, which led the Court to issue a decision monitoring compliance with
the judgment, ordering Paraguay to provide more regular and explicit
reports, including, information that will allow the Court to differentiate
the goods and services supplied to the members of the Sawhoyamaxa
Community from those supplied to other communities."

In addition to setting reporting deadlines, the Court has used
compliance orders to undertake other actions that it deems necessary
for a State to implement a decision. For example, the Court used a
compliance order to require Guatemala to identify agents responsible
for carrying out the implementation of decisions at the national level.
The state agency that represents Guatemala before the Inter-American
human rights bodies, the Presidential Commission for Coordinating
Executive Policy on Human Rights, informed the Court that it was
unable to implement certain aspects of a Court decision because the state
entities necessary for those aspects refused to respond to the Presidential
Commission’s requests. In response, the Court used the compliance
order to order Guatemala to name state agents as interlocutors for
implementation of the orders at issue. Specifically, the Court ordered the
State to designate an agent from the National Commission to Monitor
and Support the Strengthening of Justice, as well as members of the
legislative branch, to work with the Presidential Commission (Case
of Molina Theissen v. Guatemala, Monitoring Compliance with Judgment,
operative paragraphs 3-5). As advocates and scholars have noted, efforts
by the Court to develop more specific reporting may encourage State
accountability and help overcome bureaucratic bottlenecks that create
obstacles for implementation (Open Society, 2010: 84).

Compliance hearings:
private negotiation and public shaming

In 2008, the Court convened its first compliance hearings to provide
parties with the opportunity to present oral arguments and evidence.”
While such hearings soon became standard Court practice, its monitoring
mechanisms continued to evolve around such hearings, the first of
which was held in July 2009 with regard to the Case of the Sawhoyamaxa

16 Interview with leaders of the Sawhoyamaxa community in the territory finally
provided by the government in 2014, in compliance with the judgment. Sawhoyamaxa
Territory, Paraguay, December 6, 2014.

17 1/A Court H.R., 2009, 2010 Annual Report, p.6, http:/ / www.corteidh.or.cr/sitios/
informes/docs/ENG/eng_2009.pdf
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Indigenous Community v. Paraguay.’® Hearings are a good method to
promote implementation by holding the State publicly accountable for
its failure to comply with Court decisions. Furthermore, they embody
the kind of dialogic judicial interventions that increase the likelihood
of compliance and impact, to the extent that they publicly involve
stakeholders and spark deliberative and collaborative implementation
processes.

Around the same time, the Court began to hold hearings that
address multiple cases from the same country with similar reparations
orders, an innovation that was consecrated in article 30(5) of the Court’s
Rules of Procedure during the 2010 reform. The Court recently held
such a compliance hearing regarding eight Colombian cases in order
to discuss the State’s implementation of the Court’s orders to provide
medical and psychological treatment.”

Regardless of the structure, in each type of hearing, the Court seeks
to establish agreements between the parties, suggesting alternatives for
problem resolution, urging compliance, and calling attention to incidents
of non-compliance. The Court encourages the State and the petitioners
to work together to establish timetables for implementation.?

Domestic Implementation
Provisions and Mechanisms

The Court’s case law establishes the immediate implementation of its
decisions, which means that they are directly implemented at a national
level, while the Convention stipulates that enforcement of decisions
are to be carried out through domestic legal orders of the countries in
question.” Thus, developments in the State’s internal bureaucracy are a
much moreimportantdeterminantof thelikely success ofimplementation
than other regional efforts to encourage implementation.

Nonetheless, a model that designates such responsibility to
individual States can be problematic, given that very few States that
have accepted the Court’s adjudicatory jurisdiction have also adopted

18 I/ACourtH.R., 2009, 2010 Annual Report, p.65, http:/ / www.corteidh.or.cr/sitios/
informes/docs/ENG/eng_2009.pdf

19 1I/A Court H.R., Resolution of April 29, 2010.

20 I/A Court HR., 2012 Annual Report, OEA/Ser.L/V /11147, doc. 1, 2013, p. 25,
http:/ /www.corteidh.or.cr/sitios/ informes /docs/ENG/eng_2012.pdf

21 Inter-American Court of Human Rights, Advisory Opinion OC-5/85, Series A, No. 5,
1985, para. 22.
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domestic provisions that provide for special procedures to enforce
reparation measures ordered by the Court (Acosta Lépez and Bravo
Rubio, 2008: 192). Thus, even if a State is willing to implement a decision
by the Court, obstacles abound at a practical level, since it is often unclear
who is responsible for what, who has authority to implement decisions,
and, of particular relevance in cases involving ESCR, how to manage
coordination among the many agencies to ensure compliance. Indeed,
even the OAS Permanent Council has recommended the adoption
of specific measures in order to ensure that national legal systems
incorporate the Court’s case law in order to overcome these issues.?

Of the States that do have such provisions, the overwhelming
majority solely establish pecuniary measures, which is particularly
problematic in cases regarding violations of ESCR, given that
the implementation of such decisions often requires legislative
developments, changes to public policies, and doctrinal developments
regarding domestic practices (Krsticevic, 2007: 44). In any event, the
most difficult cases involve those States that lack any type of domestic
law to regulate enforcement of decisions, in which case procedural law
regarding enforcement of decisions against the State applies.

Comprehensive domestic
implementation provisions: Colombia

The most comprehensive domestic implementation provisions and
mechanisms have been established by Colombia and Peru, and in both
cases have played an important role in implementing decisions of the
Inter-American Court and Commission.”

Colombia has one of the most comprehensive legal frameworks
on implementing decisions of international human rights protection
bodies, including those of the Inter-American system. Nonetheless, the
procedure that works the best is the payment of pecuniary reparations to
victims of human rights violations, while procedures for implementing
non-pecuniary measures are less formalized and determined on a
more ad hoc basis. This lack of established channels to implement
non-pecuniary measures is particularly problematic in the context of

22 OAS General Assembly, Thirty-Seventh Regular Session, Observations and
Recommendations of the Permanent Council on the Annual Report of the Inter-American Court
of Human Rights AG/doc.4761/07, OEA /Ser., June 2, 2007, AG/doc.4761/07.

23 A more detailed discussion of these systems and others can be found in Krsticevic
(2007) and Open Society (2010).

N
=N
o

From Orders to Practice: Analysis and Strategies for Implementing Decisions of the IAHRS


http://scm.oas.org/doc_public/ENGLISH/HIST_07/AG03630E05.doc

270

César Rodriguez Garavito, Celeste Kauffman

reparations for ESCR violations, given that the most effective of such
reparations are non-pecuniary in nature.

On July 5, 1996, Colombia published Law 288 in the Official
Gazette. This Law establishes procedures for implementing pecuniary
reparations to victims of human rights violations, once Colombia’s
responsibility for such violations has been established by certain
international bodies, such as the Inter-American Commission on
Human Rights (Corasaniti, 2009: 22). Under the procedures set forth
in this law, upon the communication of a judgment against the State,
a committee comprised of representatives of the Ministries of the
Interior, Foreign Affairs, Justice, and Defense will consider whether
to implement the reparations of the international body (this step is
not applicable to the binding orders of the Inter-American Court) and
provide the process for such payment, including determining which
ministries must pay the damages and how much. Under this process,
monetary compensation has become less controversial in Colombia,
as evidenced by the fact that the Ministry of Defense has a line item
in its annual budget for the payment of international human rights
decisions (Open Society, 2010: 87).

Implementation procedures for non-pecuniary measures ordered by
the Inter-American Court are less systematized. However, the Ministry
of Foreign Affairs has assumed an informal coordinating role in this
process. Upon receipt of a judgment against Colombia, this ministry
will convene a compliance meeting, inviting representatives from other
ministries relevant for implementation. Nonetheless, because the process
is not formalized under the law, the success of the meeting depends on
the influence that the Ministry of Foreign Affairs can exercise over the
other ministries.

Despite the procedure’s informal nature, Colombia has managed to
develop positive ad hoc implementation mechanisms in certain cases. For
example, in order to facilitate the implementation of the Inter-American
Court’s decision in the Case of the Mapiripdn Massacre v. Colombia, the
State established a special coordinating and monitoring mechanism:
the Official Monitoring Mechanism of the Mapiripdn Decision (MOS,
Mecanismo Oficial de Seguimiento de la Sentencia de Mapiripdn).
This Mechanism includes representative of nine state agencies,
including the Presidential Program for Human Rights and International
Humanitarian Law, the Public Prosecutor, and the Ministry of Defense.
Family members of the victims and their representatives and the Inter-
American Commission also participate (Krsticevic, 2007: 87). The
expansion of such mechanisms to other decisions of the Inter-American



Commission and the Court would be particularly useful as arenas for
coordination and dialogue in cases regarding ESCR.

Additionally, the Constitutional Court of Colombia has played a role
in the implementation of Inter-American Court decisions.* In instances
where the above procedures and other international human rights
bodies have failed, the Constitutional Court has accepted individual
constitutional actions (tutelas) to enforce the reparation measures
ordered at the international level (Uprimny, 2007: 139).

Inter-institutional implementation
mechanisms: Guatemala

As mentioned above, not all States in the region have enacted legislation
regulating how decisions of the Court and the Commission should be
implemented. However, this does not always mean that there is no
implementation mechanism in place. The executive branches of some
States, such as Guatemala and Paraguay, have used executive decrees
to establish inter-institutional commissions or mechanisms devoted
to these tasks. Such mechanisms may be structurally weak, and their
relevance and effectiveness depends on the willingness of successive
presidential administrations to devote resources and political capital to
the commissions (Open Society, 2013: 36).

Despite lacking any legislation regarding the implementation of
Commission and Court decisions, the former president of Guatemala
used an executive decree to establish the Presidential Commission to
Coordinate Executive Policy on Human Rights (COPREDEH, Comisién
Presidencial Coordinadora de la Politica del Ejecutivo en Materia de
Derechos Humanos), which is responsible for representing the State
before the Inter-American and UN human rights bodies. Its membership
includes the ministers of foreign affairs, government, defense, the
attorney general, and the chief of the public ministry (Open Society,
2013: 48).

COPREDEH has been instrumental in implementing decisions of
the Inter-American Commission and Court. For example, in cases in
which individuals and communities have been unprepared to receive
large financial settlements stemming from the decisions, COPREDEH
has offered victims training in financial management. Additionally, the
presence of COPREDEH has facilitated the Court’s monitoring role.

24  See Colombian Constitutional Court, Decisions T-568 of 1999, T-603 of 2003, T-786
of 2003, and T-558 of 2003.
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For example, in Molina Theissen v. Guatemala, COPREDEH informed
the Court during the monitoring compliance phase that the relevant
state institutions refused to respond to its request for assistance in
implementation. In response, the Inter-American Court ordered the
State to designate an agent from the National Commission to Monitor
and Support the Strengthening of Justice (Comisién Nacional para el
Seguimiento y Apoyo al Fortalecimiento de la Justicia) to work with
COPREDEH, as well as to identify members of the legislative branch
with whom COPREDEH could develop a comprehensive plan for
implementing the necessary administrative and legislative procedures
(Open Society, 2013: 48). Thus, the Court was able to take advantage
of COPREDEH’s knowledge regarding internal needs and obstacles to
compliance in order to develop more effective and specific orders, while
COPREDEH used its privileged access the Court to pressure the State
into compliance.

Fall back options when implementing
legislation does not exist

In cases where the State has not approved mechanisms or provisions
to implement the Court’s decisions, States may either choose to apply
domestic laws regarding the enforcement of decisions against the State,
or, as often occurs, go to the national courts for guidance. This often
leads to situations in which implementation of decisions is stalled, as
the uncertainty, the status of the Court’s decision in domestic law, and
debates on national institutions’ authority to take action hinder effective
implementation. In response to this confusion, advocates or state actors
attempting to implement a Court decision will approach domestic
courts for clarification or assistance. The effectiveness of this ad hoc
judicial approach depends on many factors, including the domestic
court’s knowledge and acceptance of international law, the willingness
of the judicial branch to get involved in such issues, and the court’s
attitude toward rulings from a “foreign” tribunal whose decisions may
run counter to domestic case law. Thus, this strategy may be risky for
advocates. To illustrate potential pros and cons of resorting to domestic
courts to implement the Inter-American Court’s decisions, we look at
how this strategy has been used in Argentina.

By mid-2013, the Inter-American Court of Human Rights had issued
12 decisions against Argentina.*® Among them, only one—Kimel v.

25  Case of Garrido Baigorria v. Argentina, 1996; Case of Cantos v. Argentina, 2002; Case of



Argentina—had been fully complied with and was officially closed in 2013
(Gonzalez-Salzberg 2011: 119-120). Nevertheless, despite Argentina’s
poor track record of compliance in other cases, in all those cases in
which the Court had held compliance hearings, the country had taken
measures to comply with its orders (pp. 119-20). Argentina’s Supreme
Court of Justice has handed down important, albeit contradictory,
judgments on the obligation to implement the Court’s decisions.

In Cantos, the first of these cases the Supreme Court of Justice
considered, the Solicitor’s Office of the National Treasury (Procuracién
del Tesoro de la Nacién) requested that the high court implement the
Inter-American Court’s decision. Despite this, the Supreme Court
asserted that their intervention was not necessary for compliance with
the decision and that the State should not comply with some aspects of
the judgment (Argentine Supreme Court of Justice, Cantos, José Maria,
2003, in Gonzélez-Salzberg 2011: 127).

However, in the next case submitted to the Supreme Court, it
ordered compliance with the Inter-American Court’s order to nullify the
lapsing of criminal action, despite its disagreement with the decision
itself and the grounds justifying it (Argentine Supreme Court of Justice,
Esposito, Miguel Angel, 2004, in Gonzélez-Salzberg 2011: 128).

Unfortunately, three years later, the Supreme Court changed course
and refused to comply with the Inter-American court’s decision in the
Case of Bueno Alves v. Argentina, and ruled that the criminal action against
those responsible for torturing Buenos Alves had lapsed, which was the
basis for the case (Gonzélez-Salzberg 2011: 129). The Argentine high
court made no reference to the Inter-American Court’s decision in its
respective ruling (Gonzdlez-Salzberg 2011: 129). Thus, the contradictory
decisions of the Supreme Court of Argentina show some of the risks
of resorting to the national court as a mechanism for implementing
judgments of the Inter-American Court of Human Rights.

Strategies for Improved Implementation

Based on the considerations above, this final section examines various
strategies for improving implementation of Commission and Court
decisions regarding ESCR violations, within the existing framework of

Bulacio v. Argentina, 2003; Case of Bueno Alves v. Argentina, 2007; Case of Kimel v. Argentina,
2008; Case of Bayarri v. Argentina, 2008; Case of Torres Millacora et al. v. Argentina, 2011;
Case of Fonevecchia and D’Amico v. Argentina, 2011; Case of Grande v. Argentina, 2011;
Case of Mohamed v. Argentina, 2012; Case of Furlan and Family v. Argentina, 2012; Case of
Fornerén and Daughter v. Argentina, 2012.
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the Inter-American system. These strategies and recommendations are
aimed at: (1) the Inter-American Commission and Court, (2) States, and
(8) civil society actors. It is important to note that while we have divided
strategies by the actors we consider best placed to undertake such
action, most strategies can be successfully employed by all three actors.

Strategies for the Commission and Court
Budget Analysis

Budget analysis is a strategy to ensure ESCR fulfillment. Such analyses
allow researchers to identify and quantify the steps a State is taking to
fulfill a right or implement a decision (Amnesty International, 2014:
141). Budget analysis is a useful way to combat arguments that there are
simply not enough resources to implement a decision or fulfill a right.
Specifically, such analysis may serve to:

m identify ESCR violations through the implementation of
regressive measures;

m  provide strong evidence for human rights advocacy through
objective data;

B demonstrate problems with current resource allocation and
provide solutions or alternatives that protect rights (ESCR-Net).

Initiatives and institutions such as the International Budget Project,
Fundar, and ESCR-Net are already undertaking budget analysis for
human rights protection throughout the region. Such initiatives are
useful sources of information and training for human rights advocates.

The Use of Indicators

Opver the last several decades, the use of indicators, both qualitative and
quantitative, in monitoring the implementation of human rights has
grown substantially. Researchers and attorneys view indicators as useful
tools for linking and furthering claims about a State’s fulfillment of its
regional or international human rights treaty obligations, particularly
regarding ESCR. Indicators help States evaluate their progress, and
they also provide accurate, relevant information to policy and decision-



makers?® (OHCHR, 2012). Courts” have begun to use indicators as
important information upon which to base their decisions and draft
reparation measures, as well as a reliable method for measuring State
compliance with their decisions. In the Inter-American system, the
Working Group to Examine the Periodic Reports of the States Parties to
the Protocol of San Salvador has developed a set of progress indicators
for measuring rights under the Protocol.?

The OHCHR has defined human rights indicators as “specific
information on the state of an event, activity or an outcome that can
be related to human rights norms and standards; that addresses and
reflects the human rights concerns and principles; and that can be used
to assess and monitor the promotion and protection of human rights”
(OHCHR, 2007: 24). In human rights litigation, these measures try to
capture how well the parties have complied with orders and have met
human rights standards defined by the Court.

Quantitative and qualitative indicators. Indicators are generally
divided into two categories: quantitative and qualitative. Similar to
their use in social sciences, quantitative indicators are numerical or
statistical, while qualitative indicators cover a broad range of non-
numerical information that helps reveal the level of enjoyment of a
certain right (OHCHR, 2012). Examples of qualitative indicators include
narrative information regarding a situation relevant to a specific human
right, checklists, questions, and other forms of information gathering
that can add more depth to the information provided by quantitative
analyses (OHCHR, 2007: 24-25). Quantitative and qualitative indicators
and methods of analysis provide complementary information, given
that each type compensates for biases and lacunae inherent in the other
(OHCHR, 2012).

Benchmarks. In addition to quantitative and qualitative analysis,
benchmarks are another indicator used to measure States’ fulfillment of
their human rights obligations. According to the OHCHR, benchmarks
are indicators “constrained by normative or empirical considerations

26 For an in-depth analysis of the use of indicators to measure compliance with
obligations contained in international human rights instruments and the International
Covenant on Economic, Social, and Cultural Rights (ICESCR), in particular, see Rosga
and Satterthwaite (2009). See also United Nations Office of the High Commissioner on
Human Rights (OHCHR 2012).

27  For a discussion of the Colombian Constitutional Court’s use of indicators to
address the humanitarian crisis facing internally displaced peoples, see Rodriguez
Garavito and Rodriguez Franco (2010) and Uprimny and Sénchez (2010).

28 OAS/Ser.L/XXV.2.1, December 2001.
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to have a pre-determined value” (OHCHR, 2007: 26). Such normative
considerations may be based on legal standards, political aspirations
of the State, or, in the case of litigation, the standards set by the court
(OHCHR, 2012). Using a benchmark as an indicator may mean deciding
that the indicator should reach a certain level—for example, increasing
it to 80% or improving current access levels by 20% (OHCHR, 2007: 26).
Benchmarks can become tangible goals and projections for state actors
charged with implementing court decisions regarding ESCR.
Identification of indicators and data collection. In practical terms, in
order to use indicators, a right must be translated into a small number
of characteristics or attributes that can then become indicators. For
example, the right to housing may be broken down into “adequate

”oou

space,” “appropriate materials,

”ou

safety of housing’s location,” and
“access to subsidized housing” to help translate that right into tangible
characteristics and components that could be measured. By identifying
a right's major attributes and characteristics, the link between the
indicators and the corresponding human rights standards becomes
more explicit (OHCHR, 2007: 26).

Once these attributes are identified, the next step is for state actors
to identify a set of structural, process, and outcome indicators that
allow for the measurement of those attributes (OHCHR, 2007: 26). An
example of a process indicator for the right to education could be the
proportion of children enrolled in school. Process indicators help define
a relationship of cause and effect between a policy or program and any
changes in the fulfillment of the right in question (OHCHR, 2007: 29).
Outcome indicators reflect achievements that measure the fulfillment of
human rights. Outcome indicators consolidate the long-term impacts of
many underlying causes and processes (OHCHR, 2007: 29).

Indicators are a useful strategy for the Commission and Court to
request specific, relevant, and clear information regarding a State’s
level of compliance with orders. These bodies may either develop their
own indicators for use in ESCR cases, request States do so, or enlist the
assistance of civil society organizations in preparing them.

Strategies for States: define
responsibilities for implementation

As mentioned above, the fact that States often separate their foreign
policy from their domestic policy complicates the implementation of
regional or international court orders. The state agents who appear



before or work with regional or international bodies often represent
ministries of foreign relations, which are usually part of the executive
branch. These agents have little contact or communication with the
agencies responsible for national public policy and [whose officials are
often] responsible for the violations of international human rights law.
Therefore, when the Commission or the Court orders the State to change
domestic policy, the agents who appear before these bodies often have
little or no capacity to enact such changes. It is crucial for States to have
mechanisms to link the officials representing the State before regional or
international courts and the national officials who have the authority to
make the necessary domestic policy changes to implement the decisions.
These mechanisms can take various forms and can differ in their level of
comprehensiveness and permanency.

Laws and executive decrees. Peruvian law requires the Ministry of
Foreign Affairs to communicate all recommendations of the Inter-
American Court and Commission to the Secretariat of the National
Human Rights Council (CNDH, Consejo Nacional de Derechos
Humanos) along with its observations, and charges the Ministry of
Justice with following up on all such decisions (Corasaniti, 2009). Upon
receipt of the recommendations and the Ministry of Foreign Affair’s
observations, the Secretariat of the CNDH must communicate them
to the full Council (Corasaniti, 2009). The president of the CNDH
is then responsible for determining which actions corresponded to
different executive offices. Additionally, the Special Commission to
Follow-Up on International Procedures (CESAPI, Comisién Especial
de Seguimiento y Atencién de Procedimientos Internacionales) is
responsible for receiving and responding to all correspondence from
international human rights bodies established under the auspices of
the OAS, (Open Society, 2010: 86). The Commission is comprised of the
president of the CNDH, a representative from the Ministry of Foreign
Affairs, and an expert in international law appointed by the Ministry of
Justice, as well as a technical committee (Open Society, 2010: 86). The
Commission is responsible for overseeing implementation of decisions
and recommendations of international human rights bodies, which
involves leading compliance activities, coordinating relations with
NGOs, and recommending compliance measures to the CNDH (Open
Society, 2010: 86).

As discussed above, Colombia also has comprehensive domestic
provisions regarding the implementation of decisions of the Inter-
American Commission and Court. Such provisions furnish a framework
toassign responsibilities and respond to international decisions, ensuring
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that implementation is not hindered due to confusion regarding the duty
to take certain actions. States should consider adopting such provisions,
while the Commission should consider recommending that States do so.

Increased coordination among government actors The United Kingdom
has adopted a coordinated approach for implementing the European
Court’s decisions that involve all three government branches. The
Ministry of Justice has taken a lead role in enforcing judgments, and is
responsible for coordinating information between relevant departments
and then transmitting thisinformation to the Foreign and Commonwealth
Office and to the State’s delegates to the Council of Europe (Open Society,
2013: 44). As part of this coordinated approach, the UK has developed
an implementation form advising key departments on how complete
the action plan, in addition to ensuring that the COM and Foreign and
Commonwealth Offices have the necessary information (Open Society,
2013). The form also contains information on how to communicate with
the Ministry of Justice and other relevant ministries. The form requires
the identification of a lead department, lead minister, lead department
lawyer, and lead policy official (Open Society, 2013: 44, appendix 158).
Poland and the Netherlands have similar forms called the “algorithm”
and the “blue letter,” respectively (Open Society, 2013: 44).

The approach the UK, Poland, and the Netherlands have adopted
to improve coordination between different branches, although not a
normative obligation, is an excellent option for States in which it would
be difficult to pass a law facilitating coordination. Additionally, the
Commission and Court could develop its own forms and require States
to fill them out during the beginning stages of implementation.

Ad hoc Inter-ministerial committees. Ad hoc inter-ministerial
committees are useful in bringing together state officials from various
agencies that need to be involved with the case to provide an effective
remedy to ESCR violations. These committees can help resolve a specific
case or may become a permanent forum to help address various cases.
In 2010, Romania established a working group to develop a policy
response to over 700 petitions filed at the European Court involving
property that had been nationalized during the communist period
(Open Society, 2013: 50). While this was a committee working to resolve
a specific case, other committees were able to undertake work on an
ongoing basis to resolve cases over a longer period. For example, in
2006, Poland established an inter-ministerial task force made up of
experts from 14 ministries, including finance, economy, labor and social
security, justice, interior, foreign affairs, transport, and health (Open
Society, 2013: 46-47). In 2007, the task force submitted an action plan to



improve the implementation of European Court judgments and prevent
new violations (Open Society, 2013: 46-47).

National Governmental Human Rights Institutions. Governmental
human rights institutions can contribute unique insights to the
implementation process, for, as part of the State, they are insiders to
the process. They may have contacts with other relevant government
agencies, which they can use to press for implementation.

Thus, a useful role for governmental human rights institutions is to
liaise formally and informally with regional and international bodies.
These governmental human rights institutions should stay abreast of
new regional or international decisions and inform the relevant domestic
actors of their responsibilities regarding the implementation of these
decisions. They can also provide regional or international bodies with
roadmaps to ensure that recommendations or orders identify the correct
agency or actor. Guatemala’s case before the Court, mentioned above,
is a good example of such a strategy. It was only after Guatemala’s
Presidential Commission for Coordinating Executive Policy on Human
Rights informed the Court that the State was refusing to respond to the
Presidential Commission’s requests that the Court was able to direct
its orders to the relevant actor. Had the Court known which entity was
responsible for which aspects of its orders, it could have included this
information in initial orders before non-compliance became an issue.

Strategies for civil society (NGOs)

Civil society mobilization. Perhaps the most obvious role for NGOs is
in ensuring civil society mobilization around the implementation of
favorable ESCR decisions. Mobilization can take many forms. It may
consist of conducting a “know your rights” campaign to create public
awareness around ESCR cases; participating in media campaigns to
ensure that underlying social issues are included in the public discourse;
or organizing protests and marches. The pressure brought to bear by
civil society can help ensure that States cannot simply “forget” about
their duty to implement decisions from the Court or Commission.
Become experts for the Court. Many of the strategies outlined previously
involve the use of indicators and budget analysis. As the Court and
Commission have limited time and resources to undertake such analyses
in all cases, an important role for think tanks and NGOs is to become
a source of expert support for these bodies and provide them with
information gleaned from human rights indicators and budget analyses.
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This kind of support has shown its effectiveness in several
jurisdictions. For example, in Colombia groups of scholars and human
rights advocates have been fundamental in monitoring compliance with
the Constitutional Court’s most ambitious judgments regarding the
rights of the internally displaced and to the health system (Rodriguez
Garavito and Rodriguez Franco 2010). Meanwhile, the Supreme court
of India has availed itself of an institutional innovation—the post of
Commissioner of the Court—in order to appoint experts who work as
a kind of special rapporteur for important cases. Thus, for example,
the two Commissioners for the Indian Court’s ruling on the right to
food have been very active in promoting its implementation through
information requests, progress measurements, and public discussions
on the pending challenges to ensure this right (Rodriguez Garavito and
Rodriguez Franco 2010).

Raise the profile of the Inter-American system. Recently, the legitimacy
and importance of the Inter-American human rights system has been
called into question, as has been critically documented in this book.
The most glaring evidence of this are perhaps the decision of Venezuela
to reject the case law of the Inter-American Court of Human Rights in
2013 and the ruling of the Dominican Republic’s Constitutional Court
in 2014, providing that the jurisdiction of the Inter-American Court
is unconstitutional. The most significant reasons that States have for
complying with the rulings of the Court are two: (1) they accept that
rulings of the Court are legally binding, and (2) awareness that the
system only works if all States, or the majority, comply with the rulings.
With each State that openly refuses to comply with the decisions of the
Court or rejects its jurisdiction, the Court loses some of its legitimacy
and relevance. Thus, if civil society wants its governments to take the
Court’s rulings seriously, it must begin with strategies to recall and
defend the importance of the system and demand the commitment of
the State to this end.
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Much has changed in the region since that August in 1959 when
the Organization of American States (OAS) decided at the Fifth Meeting
of Consultation of Ministers of Foreign Affairs to create an “Inter-
American Commission on Human Rights [...] charged with promoting
respect for such rights.” To begin with, the regional and global political
landscape is not the same. The specter of a bipolar world associated
with the power struggle between two major world powers is a thing of
the past.

Likewise, throughout practically the entire region political problems
have evolved, as have challenges to human rights. Armed conflicts and
autocraticgovernmentshave givenway tobroaderand more participatory
political systems, which are nonetheless imperfect and which continue to
grapple with historic representation gaps. Nevertheless, it is undeniable
that the mass atrocities and authoritarianism that darkened the history
of many places in the Americas is now an issue more tied to the past
than to present challenges.

Processes of democratic inclusion and constitutional developments
in the countries of the region have strengthened national institutions,
giving greater voice to populations who have traditionally been excluded
and discriminated against. Despite this strengthening—and indeed, as
a result thereof—States have seen citizens’ demands grow and new
rights-based agendas proliferate. At the same time, new challenges have
emerged in all societies of the hemisphere. Some of these challenges
stem from longstanding debts States have yet to settle, while others
correspond to the demands of new times and realities.

Just as states and societies in the region have changed, so has
the inter-American protection system, especially its human rights
bodies. The vague mandate initially conferred on the Inter-American
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Commission on Human Rights (IACHR) has been buttressed after
decades of its work, with both the consent of governments, as well as
the unflagging and ongoing support of social actors of the Americas.
The American Convention on Human Rights not only reaffirmed legal
commitments, but also created the foundation for a judicially-based
system that monitors state obligations. Both the IACHR and the Inter-
American Court of Human Rights (the Inter-American Court) have,
with the passage of time, become touchstones for democracy, the
consolidation of the rule of law, and the promotion and protection of
human rights in the region.

In this context, we also have the discussion on the present and future
of human rights in the Americas, which includes, but is not limited to,
the issue of the future of the inter-American human rights system. The
ultimate goal is to consolidate pluralistic societies which, based on a
culture of rights and respect for differences, have institutional, national,
and international mechanisms that protect their rights and peacefully
and fairly settle disputes.

Multiple actors and institutional designs must be involved to further
this goal. Among them, the inter-American system’s mechanisms,
which have enormous potential to contribute to this end. The regional
experience, as well as the developments outlined in the studies that
were the basis of the chapters in this book, show that the inter-American
system is a crucial part of the human rights apparatus that spans an
entire region inhabited by nearly one billion people.

Thus, one of the findings of this book is that while the political
reality of the hemisphere has changed, so has the inter-American
system. Thus, it concludes that it would be rash to suggest we live in a
totally outdated or gridlocked system that is completely irrelevant for
tackling the challenges the region faces. At the same time, however, the
reflections in the book confirm that it is a system capable of improving
and, like any international structure, depends on a confluence of actors
and allies.

Several chapters of the book reach the conclusion that the
foundation of the international human rights system, which the inter-
American system is a part of, rests on the principles of subsidiarity
and complementarity of efforts of the States that comprise it. Human
rights bodies by themselves do not have the capacity to implement the
transformations needed to fully guarantee rights. However, without
them, national authorities would have no external technical reference
for guidance and oversight. This underscores one of the essential
conclusions of this book: the co-dependency that is demanded by



complementarity—one of the original principles of the international
human rights system—has gained renewed validity in the current
context.

Indeed, the reflections developed throughout this book fall in
line under this premise. The conclusions and the recommendations
provided for in the thematic chapters aim to present formulas that allow
for serious consideration of the human rights challenges in our region
and to contribute proactively to enhancing the role the inter-American
human rights system can play in solving them.

Those of us in organizations that participated in the political
strengthening process and conducted the research presented in this
book understand that the issues the inter-American system faces require
a three-pronged strategy. First, it must be based on an honest assessment
of the human rights challenges in the region. Second, there must be an
assessment of the capacity of national and international mechanisms to
contribute to their solution. And third, the goals and commitments, both
regional and individual, of the States of the Americas must be clearly
established in order to overcome these problems and challenges.

In the book we conclude that the strengthening process, to a large
extent, was focused solely on one of these areas: the legitimacy, capacity,
and efficiency of the regional system, especially the IACHR, one of the
main human rights bodies of the OAS. Sorely missing in these lengthy
and intense discussions were deeper reflections on the human rights
challenges we face and that the inter-American system is called upon
to tackle, and what the specific commitments of leaders and political
systems will be necessary in order to rectify them.

While the chapters in this book focused on technical discussions
about the system, they did so from a broad perspective that considered
three issues. First, they left behind the idea that discussions on the future
of the inter-American system refer only to the types of mechanisms and
tools that their bodies have. Second, they moved the discussion away
from the polarizing logic that to defend the system you must recognize
its strengths while overlooking its weaknesses. This, obviously, based
on an objective and thorough analysis of criticism to prevent political
interests contrary to the welfare of the system and the realization of
rights from leading the discussion. Finally, they posited the idea that
the future of both human rights and their protection mechanisms entails
coordinated efforts, dialogue, and exchange of views between state
actors, the bodies of the system, and social and academic organizations
in the region. Thus, it is from this three-fold perspective that we invite
you to read the conclusions of the book.
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To this end, reflections on the role of the system were addressed from
the very relationship that exists between systems: national, subregional,
regional, and—to add here—universal. In that order of ideas, we
conclude that while the creation of forums for addressing human rights
in MERCOSUR and UNASUR has been largely linked to the idea that
“human rights problems of Latin America must be resolved in Latin
America,” a region that has its own historical and political identity, it is
possible to find formulas of complementarity between these mechanisms
and the inter-American human rights system.

Indeed, the emergence and swift rise of these forums can be seen
in two ways. On the one hand, the negative view is that the new
integration forums can be seen as entities for discrediting, duplicating,
or contradicting what the mechanisms of the inter-American system do.
On the other hand, the proactive view is that itis possible to build bridges
that, in a positive manner, link the political discussion forums—in many
cases at a very high level—that are provided for in these integration
organizations, to the normative standards and technical guidelines
that human rights bodies develop. That is why it is not bad news
that governments discuss human rights issues in political integration
organizations; quite the opposite. But nevertheless, discussions will
be more useful if they include not only the authoritative opinion of
technical experts from Commission and the Court, but also input
from social actors of the Americas. Indeed, therein lies an important
recommendation for the human rights bodies.

Nonetheless, for this complementarity to exist, two actions are
required: first, refining the institutional design of some of these forums,
seeking to eliminate duplications and allowing greater access and
transparency; and second, ensuring political will and consistency in
government action.

On this issue, we propose taking another look at the principle of
subsidiarity in the international system and giving greater weight to its
substantive aspect. The role of regional protection bodies is no longer
the same, but that is no reason for its work on human rights issues to
diminish, rather, to the contrary, its work should diversify.

One of the issues in the relationship between international protection
bodies’ capacity and States’ positive obligations is precisely that of
funding these bodies. Funding shortfalls essentially require a political
response from States. There is a glaring gap between the political rhetoric
of States and their pocketbooks. After analyzing the current funding
system, there are some clear avenues for making headway if States
have the political will. The combination of mandatory and voluntary



contributions is the right way to effectively strengthen the system,
because neither one by itself can ensure the financial sustainability,
predictability, and independence of the inter-American human rights
system. This should go hand in hand with a redistribution of resources
from the OAS Regular Fund with a larger allocation to the bodies of the
inter-American human rights system, as well as preparation of a clear
and exact action plan for this increased allocation.

In order to obtain greater funding for the inter-American human
rights system, there must be an increase in the OAS budget through
larger assessed quotas from member states. Additionally, countries
like Brazil, Venezuela, Peru, Uruguay, and Ecuador, must resume their
voluntary contributions to the bodies of the inter-American system, with
allocations that are in line with their financial capacity; and countries
like the United States, Canada, Mexico, Colombia, Chile, Argentina,
and Costa Rica need to increase their voluntary contributions. This,
obviously, with the understanding that donations from member states
should not to be earmarked, especially not for thematic issues.

Along the same lines, the discussion on funding has two sides:
where the money comes from and how the money is spent. Access to
information and transparency are two essential pillars of democracy, and
as principles undergirding the system, there must be strict compliance
both domestically and internationally.

Paradoxically, while the IACHR Office of the Special Rapporteur for
Freedom of Expression has vigorously advocated for a high standard
in terms of access to information, the inter-American system’s bodies
are not up to par with such a standard. The public nature of the inter-
American system’s bodies and the notion of the public interest mean
that the bodies must have a system for accessing the information they
hold that operates under the principle of maximum disclosure. It is not
only in this area, however, where improvements can be made in terms
of transparency. Another area of paramount importance is related to
procedures for designating or appointing authorities of the system.

Indeed, through the prism of a vision that has drilled down on the
functioning of the IACHR and the impacts of strengthening its capacities
and practices, based on available information and interpretation of
figures from the short period that has followed the formal conclusion
of the strengthening process, it is necessary to assess what has occurred
to strike a balance between what is referred to as the IACHR’s
protection functions and those conventionally defined as promotion
and monitoring. In this endeavor, a simplistic reading of available data
would suggest that the profile of the Commission has been diminished
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due potentially to a “reverential fear” of States’ reaction during the
strengthening process. However, with a broader view, we can surmise
that it is premature to arrive at fatalistic conclusions, although it
is necessary to underscore some factors that should be taken into
account to prevent this multiplicity of mandates from asphyxiating the
Commission and its Executive Secretariat due to lack of resources.

Therefore, to avoid such distortions, first of all, the commitments
undertakenwithregard topromotionalactivitiesduring thestrengthening
process must be implemented after obtaining additional financial
resources, and not with funds that could ordinarily be used in managing
the petitions system and the precautionary measures mechanism. In the
second place, it is urgent that an assessment be conducted on domestic
judiciaries’ incorporation of inter-American standards. And, in line with
the call of other chapters, in the Commission’s future programming
decisions that impact the use of material and human resources—such
as the adoption of the five-year Strategic Plan for 2016-2020—it should
be mindful of users” demands and engage in consultation processes that
include them.

In fact, this recommendation is in line with the evaluation of the
current 2011-2015 strategic plan with regard to the petitions and case
system. In recent years the number of petitions submitted to the system
has risen significantly, an increase that the protection bodies have been
unable to address as their capacity to respond to petitions received has
not increased in hand. Specifically as concerns case management and
procedural backlog, the efforts made to date to overcome the backlog
have not achieved their goal and have had multiple shortcomings. This
conclusion is principally based on the evaluation of partial fulfilment
of the goals and projections contained in the Commission’s 2011-2015
Strategic Plan, whose expectations were exaggerated and unrealistic.
Such expectations depended almost entirely on an increase in the
Commission’s annual budget and the staff charged with the processes
projected were not worked with or consulted. These are important
points to keep in mind during the new process that Commission should
be geared to start with its new 2015-2020 Strategic Plan.

A final issue that touches on both the effectiveness of the protection
bodies to make decisions, as well as the political responsibility of the
States to fulfill their part of the principle of complementarity, is that
of the challenges to implementing the system’s decisions. There has
been an increasing failure to implement reparation and non-repetition
measures ordered by the Commission and the Court in recent years since



the system began to tackle structural problems underlying generalized
violations of rights, especially economic, social and cultural rights.

This is concerning for many reasons, but in the context of
strengthening particularly it is elucidative in order to channel the
rhetoric of some State Parties that advocate for the need for the system
to focus more on ESCR issues. It is urgent that there be a technical
discussion on how to determine whether a decision has effectively been
implemented. Currently there are many criteria to ascertain the level
of compliance with decisions and this array of indicators means that
disparate conclusions are drawn about the system’s effectiveness.

Here again, dialogue and the exchange of ideas are called for as a
starting point to build consensus that supports a real strengthening of
the system. Indeed, this is precisely one of the overall lessons that can
be drawn from these chapters and which those organizations that have
worked on both political dialogue and policy proposals would like to
emphasize. The problems and challenges for effective promotion and
protection of human rights found in the region at all levels are enormous
and demand a response based on participatory, constructive, and
coordinated work. Improvements to the regional human rights system
have been made thanks to the contribution of multiple visions, offered
from all angles. In this book we seek to provide input to further this task.
We hope that with this input we can go forward in building a consensus
that facilitates victims” access to a system that protects their rights and
that belongs to the peoples of the Americas.
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The
Inter-American

System

Changing times,
ongoing challenges

The Inter-American Commission on Human Rights (IACHR) has in recent years undergone an
intense debate process concerning its role and powers. Different States suggested the need
to reevaluate the organization's work in light of the current reality of the region. In addition to
the discussions surrounding its apparatus, its strategic agenda and thematic priorities were
also called into question. It was a complex process, given the diversity of stakeholders and
interests at issue, in which some legitimate critiques of the IACHR's work were intermingled
with proposals that jeopardized a number of its essential powers, as well as its very autonomy
and independence.

This book is the result of the collected experiences of a group of human rights organizations
deeply involved in the issues on the ground, joined in an informal partnership in view of the need
to develop new strategies to support this so-called “strengthening process” of the IACHR. The
initiative was undertaken by the Center for Legal and Social Studies (CELS) of Argentina, the
Legal Defense Institute (IDL) of Peru, the Due Process of Law Foundation (DPLF — regional),
Conectas Direitos Humanos of Brazil, the Center for the Study of Law, Justice, and Society
(Dejusticia) of Colombia, and Fundar - Center for Research and Analysis of Mexico.

The articles prepared by the organizations in this group cover diverse issues related to the
operation, work themes, strategies, and potentialities of the IACHR at this time in the region.
Accordingly, the articles include analyses of its workings and structure, addressing the financial
status of the Inter-American System and taking account of the disparity between the discourse
of the States and the budgetary reality of the Inter-American System. The current levels of
transparency in the IACHR are also examined in relation, for instance, to the admission and
processing of cases.

The organizations that have worked on this book hope that it will be a constructive contribution
to the debates on the present and future of the Inter-American System, as well as a proactive
tool to strengthen the institutional culture of human rights in the region.
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